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86rH Coneress ) HOUSE OF REPRESENTATIVES | REPORT 
Ist Session J No. 743 


DEPARTMENT OF DEFENSE APPROPRIATION BILL, 1960 





Avaust 3, 1959.—Ordered to be printed 


Mr. Manon, from the committee of conference, submitied the 
following 


CONFERENCE REPORT 


[To accompany H.R. 7454] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the Senate to the bill (H 
iati he fiscal 
vear ending June 30, 1960, and for other purposes, having met, after 
full and free conference, have agreed to recommend and do recom- 
mend to their respective Houses as follows: 

That the Senate recede from its amendments numbered 1, 5, 6, 12, 
23, 33, 35, and 36. 

That the House recede from its disagreement to the amendments of 
the Senate numbered 2, 3, 15, 18, 20, 28, 31, 32, and 41, and agree to 
the same. 


Amendment numbered 4: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 4, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed by said amendment insert : 
That $32,700,000 of the funds provided in this appropriation shall be 
available only to meet the increased expenses necessary to m naenie in ti 
Regular Marine Corps at the strength provided for in this Act; and th 
Senate agree to the same. 


: Provided 


; 


Amendment numbered 7: 
That the House recede from its disagreement to the amendment of 
the Senate numbered 7, and agree to the same with an amendment 


as follows: 
In lieu of the matter proposed by said amendment insert : Provided, 


That $29,700,000 of the funds provided in this appropriation shall be 
available only to meet the increased expenses necessary to maintain the 
Army Reserve at the strength provided for in this Act; and the Senate 
agree to the same. 
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Amendment numbered 9: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 9, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert $3,075,390,000; 
and the Senate agree to the same. 


Amendment numbered 10: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 10, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed by said amendment insert : Provided, 
That $24,300,000 of the funds provided in this appropriation shall be 
available only to meet the increased expenses necessary to maintain the 
Army National Guard at the strength provided for in this Act; and the 
Senate agree to the same. 


Amendment numbered 11: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 11, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed by said amendment insert : Provided 
further, That $24,500,000 of the funds provided in this appropriation 
shall be available only to meet the increased expenses necessary to main- 
tain the Army Reserve at the strength provided for in this Act; and the 
Senate agree to the same. 


Amendment numbered 13: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 13, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert $2,611 ,220,- 
000; and the Senate agree to the same. 


Amendment numbered 14: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 14, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed by said amendment insert : Provided, 
That $5,900,000 of the funds provided.in this appropriation shall be 
available only to meet the increased expenses necessary to maintain the 
Regular Marine Corps at the strength provided for in this Act; and the 
Senate agree to the same. 


Amendment numbered 16: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 16, and agree to the sa ae with an amendment 
as follows: 

In lieu of the matter proposed by said amendment insert : Provided, 
That $4,500,000 of the funds provided in this appropriation shall be 
available only to meet the increased expenses necessary to maintain ‘the 
Regular Marine Corps at the strength provided for in this Act; and the 
Senate agree to the same. 
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Amendment numbered 17: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 17, and agree to the same with an amendment as 
follows: 

In lieu of the sum proposed by said amendment insert 
$4,195 ,006,000; and the Senate agree to the same. 


Amendment numbered 19: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 19, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed by said amendment insert : Provided 
further, That $5,700,000 of the funds provided in this appropriation 
shall be available only to meet the increased expenses necessary to maintain 
the Army National Guard at the strength provided for in this Act; and 
the Senate agree to the same. 


Amendment numbered 22: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 22, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert 
$1,407 300,000; and the Senate agree to the same. 


Amendment numbered 24: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 24, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert 
$1 961,644,000; and the Senate agree to the same. 


Amendment numbered 25: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 25, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert $1 ,330,700,- 
000; and the Senate agree to the same. 


Amendment numbered 26: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 26, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert $567,719,000; 
and the Senate agree to the same. 


Amendment numbered 27: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 27, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert $4,284 ,600,000; 
and the Senate agree to the same. 
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Amendment numbered 29: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 29, and agree to the same with an amendment 
as follows: 

In lieu of the sum | ‘oposed by said amendment insert $2,540,530,000; 
and the Senate avree to tne same. 


EWE ERIE OBIE 0 


Amendment se red 30 

That the House recede from its disagreement to the amendment of 
the Senate numbered 30, and agree to the same with an amendment 
aS follo ' 

in lieu of the sum proposed by said amendment insert $1,109,650,000; 
and the Senate agree to the same. 

Amendment numbered 37: 

That the House recede from its disaereement to the amendment of 
1e Senate numbered 37, and agree to the same with an amendment 


In lieu of the sum proposed by said amendment insert $2,650,000; 

and the Senate agree to the same. 
dment numbered 39: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 39, and agree to the same with an amendment 
; follows: 

In licu of the matter stricken out and inserted by said amendment 
insert the fcllowing: 

Sre. 681. Uf the funds made available by this Act for the services of the 
Military Atr Transport Service, $85,000,000 shall be available only for 
procure t of commercial air transportation service; and the Secretary 
of Defense shall utilize the services of ci val air carriers which qualify as 
small businesses to the fullest extent found practicable. 

And the Senate agree to the same. 


a 


The committee of conference report in disagreement amendments 
numbered 8, 21, 34, 38, and 40. 
Grorce Manon, 
Harry R. Suepparp, 
CLARENCE CANNON, 
Guraxp R. Forp, Jr. (except 
as to amendments Nos. 4, 
7,8, 10, 11, 14, 16, and 19), 
JOHN TABER, 
Managers on the Part of the House 


Dennis CHAVEZ, 

Cart Haypen, 

Ricuarp B. Russert, 

Lister Hu, 

ALLEN J. ELLENDER, 

A. Witurs Ropertson, 

Harry F. Byrp, 

Leverett SALTONSTALL, 

StyLtes Bripaces (except as 
to amendments No. 27), 

By G.C. T. 
Mitton R. Youna, 
Managers on the Part of the Senate. 
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STATEMENT OF THE MAN. \GERS ON THE PART OF THE 
HOU 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendments of the Senate 
to the bill (H. <. 7454) making appropri tions for the Department of 
Defense for the fiscal year ending June 30, 1960, and for other pur- 
poses, submit the following statement in explanation of the effect of 
the action agreed upon and recommended in the ac ypanying 
conference report as to each of such amendments, namely: 


DEPARTMENT OF DEFENSE 


Titte [—Muuitrary PERSONNEL 


Amendment No. 1 —Mihtary personnel, Arr Yy. Language prop sed 
by the Senate, relating to liquidation of deficiencies, is deleted. 
Similar provisions in amendments Nos. 6 and 12 are also deleted. 


Che several provisions involved deal with deficiencies incurred in 


Military Personnel, Army, fiscal vears 1956 and 1957: Military 
Personnel, Air Force, fiscal years 1958 and 1959; and Operation and 
intenance, Army, fiscal year 1958, for Medical Care. Previous 


requests to provide for certain of these deficiencies were also denied 
in connection with the Supplemental Appropriation Act, 1959, and 
the Second Supplemental Appropriation Act, 1959. The deficiencies 
in question were incurred in clear and undeniable violation of the 
antideficiency law. 

The rene dealing with these deficiencies have been eliminated 

for the specifi > purpose of forcing the establishment of fund-control 
systems which ye preclude the further recurrence of such defie ences 
It is expected that the joint study of this problem by the General 
Accounting Office, the Department of Defense, and the oe of the 
sudget will be completed and a full report presented to the Appro- 
priations Committees of the House and Senate by the end of January 
1960. Subsequent to such report, giving adequate assurance: that 
future deficiencies of this nature will be avoided, estimates for the 
necessarv appropriations should again be presente vd. 

Amendment No. 2—Afilitary personnel, Marine Corp ps: Appropriates 
$620,600,000 as proposed by the Senate instead of $: 596,9 00,00 as 
p-oposed by the House. 

Amendment No. 3—Afilttary personnel, Marine Corps: Permi 
transfer of $24,000,000 from the Marine Corps stock fund as proposed 
by the Senate instead of $15,000,000 as proposed by the House. 

Amendment No. 4 Military personnel, Marine Corps: Deletes 
nguage proposed by the Senate and inserts in lieu thereof the 
llowing laneuage: 

Provided, That $32,700,000 of the funds provided in this 
appropriation shall be available only to meet the increased 
expenses necessary to maintain the Regular Marine Corps 
at the strength provided for in this Act 

5 
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It is the intent of the committee of conference that the Regular 
Marine Corps achieve an end strength for fiscal year 1960 of 200,000 
and that the $32,700,000 of additional funds provided by this appro- 
priation item shall not be available for any other purpose. 

Amendment No. 5—Miulitary personnel, Air Force: Appropriates 
$3,912,000,000 as proposed by the House instead of $3,892,000,000 
as proposed by the Senate. 

Amendment No. 6—Military personnel, Air Force: Deletes language 
proposed by the Senate. 

Amendment No. 7—Reserve personnel, Army: Deletes language 
pines by the Senate and inserts in lieu thereof the following 
anguage: 


Provided, That $29,700,000 of the funds provided in this 
appropriation shall be available only to meet the increased 
expenses necessary to maintain the Army Reserve at the 
strength provided for in this Act. 


It is the intent of the committee of conference that the Army Reserve 
shall be maintained at an average strength of 300,000 during fiscal 
year 1960, and that the $29,700,000 of additional funds provided by 
this appropriation item shall not be available for any other purpose. 
In deleting the strength floor proposed by the Senate, the committee 
of conference is relying on the assurance of the executive branch 
that the strength of the Army Reserve will be maintained at an 
average strength of 300,000 during the fiscal year 1960. 

Amendment No. 8—National Guard personnel, Army: Reported in 
disagreement. 


Titte IJ—OperaTION AND MAINTENANCE 


Amendment No. 9—Operation and maintenance, Army: Appro- 
riates $3,075,390,000 instead of $3,065,390,000 as proposed by the 
ouse and $3,085,390,000 as proposed by the Senate. 

Amendment No. 10—Operation and maintenance, Army: Inserts 
language providing that $24,300,000 be available only to meet in- 
creased expenses of maintaining Army National Guard strength, 
similar to language proposed by the Senate. 

Amendment No. 11—Operation and maintenance, Army: Inserts 
language providing that $24,500,000 be available only to meet in- 
creased expenses of maintaining Army Reserve strength, similar to 
language proposed by the Senate. See amendment No. 7. 

Amendment No. 12—Operation and maintenance, Army: Deletes 
language proposed by the Senate relating to validation of prior-year 
expenditures. 

Amendment No. 13—Operation and maintenance, Navy: Appro- 

riates $2,611,220,000 instead of $2,599,320,000 as proposed by the 

ouse and $2,621,720,000 as proposed by the Senate. 

Amendment No. 14—Operation and maintenance, Navy: Inserts 
language providing that $5,900,000 be available only to meet increased 
expenses of maintaining Marine Corps strength, similar to language 
proposed by the Senate. See amendment No. 4. 

Amendment No. 15—Operation and maintenance, Marine Corps: 
Appropriates $175,850,000 as proposed by the Senate instead of 
$171,350,000 as proposed by the House. 
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Amendment No. 16—Operation and maintenance, Marine Corps: 
Inserts language providing that $4,500,000 be available only to meet 
increased expenses of maintaining Marine Corps strength, similar to 
language proposed by the Senate. See amendment No. 4. 

Amendment No. 17—Operation and maintenance, Air Force: Ap- 
propriates $4,195,006,000 instead of $4,167,506,000 as proposed by 
the House and $4,222 506,000 as proposed by the Senate. 

Amendment No. 18—Operation and maintenance, Army National 
Guard: Appropriates $151,700,000 as proposed by the Senate instead 
$157,000,000 as proposed by the House. 

Amendment No. 19—Operation and maintenance, Army National 
Guard: Inserts language providing that $5,700,000 be available only 
to meet increased expenses of maintaining Army National Guard 
strength, similar to language proposed by the Senate. 

Amendment No. 20—Contingencies, Department of Defense: Appro- 
priates $15,000,000 as proposed by the Senate instead of $30,000,000 
as proposed by the House. 

mendiaent No. 21—Operation and maintenance, Olympic winter 
games, Department of Defense: Reported in disagreement. 


Tirte LIJ—ProcuremMent 


Amendment No. 22—Procurement of equipment and missiles, Army: 
Appropriates $1,407,300,000 instead of $1,232,300,000 as proposed 
by the House and $1,460,000,000 as proposed by the Senate 

Amendment No. 23—Procurement of equipment and missiles, Army: 
Deletes language proposed by the Senate. The committee of con- 
ference is in agreement that not less than $100,000,000 of the funds 
available to the Department of the Army for procurement of NIKE- 
HERCULES missiles and supporting equipment shall be reprogramed 
for Army modernization. 

Amendment No. 24—Anzrcraft and related procurement, Navy: 
Appropriates $1,961,644,000 instead of $1,969,394,000 as proposed 
by the House and $1,950,294,000 as propcsed by the Senate. 

Amendment No. 25—Shipbuilding and conversion, Navy: Appropriates 
$1,330,700,000 instead of $1,322,000,000 as proposed “* the House 
and $1,636,200,000 as proposed by the Senate. The committee of 
conference is in agreement that $35,000,000 of this amount is available 
only for long lead-time procurement for a nuclear powered aircraft 
carrier. 

Amendment No. 26—Procurement of ordnance and ammunition, 
Navy: Appropriates $567,719,000 instead of $627,369,000 as proposed 
by the House and $564,069,000 as proposed by the Senate. 

Amendment No. 27—Aircraft po: curement, Air Force: Appropriates 
$4,284,600,000 instead of $4,165,700,000 as proposed by the House 
and $4,316,600,000 as proposed by the Senate. The funds approved 
by the Senate for procurement of F-27 aircraft have been deleted. 

Amendment No. 28—Aircraft procurement, Air Force: Inserts 
language as proposed by the Senate. 

Amendment No. 29—Missile procurement, Air Force: Appropriates 
$2,540,550,000 instead of $2,448,300,000 as proposed by the House and 
$2,552,900,000 as proposed by the Senate. 

The committee of conference is in agreement that funds made 
available for missile procurement, Air Force, shall be available for 
procurement of the MACE missile, provided that prior to the obliga- 
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ion of funds for this purpose, the Secretary of Defense shall certify 


in writing to the Committees on Appropriations of the House of 
Representatives and the Senate that this missile is essential to the 
military posture of this country. 

Amendment No. 30—Other procurement, Air Force: Appropriates 


$1,109,650,000 instead of $1,104,100,000 as proposed by the House 
and $1,115,200,000 as proposed by the Senate. 

Amendment No. 31—Other procurement, Air Force: Inserts language 
as proposed by the Senate. 

Tivtzr [V—Ressarcu, DeEvELopMENT, TEST, AND EVALUATION 

Amendment No. 32—Research, deve lopment, test, and ev tluation, 

Appropriates $1,035,715,000 as proposed by the Senate instead 

of $1,046,515,000 as proposed by the House. 


tmendment No. 33—Res wreh, . vel ypment, test, ar d evaluation, 
Vavy: Appropriates $1,015,920,000 as proposed by the House instead 
of $970,920,000 as proposed | ay the S nate. 

Amendment No. 34—/les¢ develo pment, test, an l evaluate hy Aw 


Force: Reported in disagreem Lent. 


Cirte V—GENERAL PROVISIONS 
Amendment No. 35: Deletes language proposed by the Senate. 
Amendment No. 36: Deletes language proposed by the Senate. 

Amendment No. 37: Limits the availability of fi inds for legislative 
liaison activities to $2,650,000 instead of $2°900.000 § as proposed by 
the House and $2,400,000 as proposed by the Senate. 

Amendment No. 38: Reported in disagreement. The committee 
of confe srence 18 in agreement that the Necesse ry ful et:ions of the 
levislative liaison organizations of the 1 milit ary departments and the 
Daseeem rent of Defense in assisting Members of Congress in d 
usiness with the Department of Defense and the military dep yart- 
nents should be continued. The purpose of the limitation approved 
as section 630 is to require the Secretary of Defense to take positive 
action to curb the activities of liaison personnel which appear to be 
designed to seek favors for a military service or which otherwise may 
be considered as perpetuating interservice rivalry or military service 
artisan infiuence. 

Amendment No. 39: Inserts language proposed by the House per- 
aining to the allocation of funds for the procurement of commercial 
air transportation instead of language proposed by the Senate and 
changes the amount allocated to $85,000,000 instead of $80,000,000 as 
proposed by the House and $100,000,000 as proposed by the Senate. 

Amendment No. 40: Reported in disagreement, 

Amendment No. 41: Changes section number. 

GrorGs MAHON, 

Harry R. SHepparp, 

CLARENCE CANNON, 

Geratp R. Forp, Jr. eee 
as to amendments Nos. 4, 7, 
8, 10, 11, 14, 16, and 19), 

Joun TABER, 


Managers on the Part of the House. 
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86TH Concress } HOUSE OF REPRESENTATIVES { }LEPORT 


Ist Session 5 ' NO. 4 


AMENDING PUBLIC LAW 85-880 


Aucust 3, 1959.—Committed to the Cor ittee of the House on 


eee a ies eee ay gy 5 F a 
fr. GzeorcE P. Miuuer, from the Committee on Science and Astro- 
ia aon 44 7 ' p i} - 
nautics, submitted the following 


REPORT 


The Committee on Science and Astronautics, to whom was referred 
. r OmA I ay mw <¢ \ }¢ 1 
the bill (H.R. 8374) to amend Public Law 85-S80, and fe pul 
1 . a | = : . a } } ~ 
ses, having considered the same, report favor: iy thereon itnout 


amendment and recomni¢t nd that the bill do Dass. 
PURPOSE OF THE BILL 


The purpose of the bill is to amend Public Law &85-S80 in order to 


clarify its intent and to authorize the appropriation o 
os te we , i el ‘ ‘ ] 
participation of the Federal Govei iment in the Century 21 i 


to be held in Seattle, Wash., beginning in 1961. 


EXPLANATION OF THE BILL 


The Congress enacted Public Law 880 during the 85th Coneress. 
7. he : eke “ay } a. j Bos ‘ . 
DV so doing it contemplated that the Iederal Government would 





‘ rlicipate in the World Sciences ian j DoOsItion, scl eduled 

to be held in Seattle, Wash., in 1961 
t of two stages, (1) a preparatory stage, (2) actual participation in 
\ecordingly, that act provided that the President 


the exposition Accordingiy, thi esl 
uld determine the extent to which the Uni | States should be a 


articlpation Woula Ccon- 








participant, and it further provided that the President would report 
to the Congress the most effective manner of representation and the 
mount of appropriations necessary to accomplish such representa- 
tion. The act also authorized an appropriation not to exceed $125,000 
which was contemplated to be used for setting up an initial staff and 


r making surveys. ‘he act enabled actual participation once it is 
decided upon, for it authorizes the making of contracts necessary to 
provide for U.S. participation and the incurring of related expenses. 
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Ww 


The 85th Congress adjourned without having appropriated funds 
as authorized in Public Law 880. In order to enable preliminary work 
to be done, and so that the President could make his report to Congress 
as required by the act, the President allotted $60,000 of his emergency 
fund to the Department of Commerce, which he had designated as 
the department through which he w ould carry out his functions under 
the act. 

At the end of fiscal year 1959 the planning group of the Depart- 
ment of Commerce had expended $45,000 of the $60,000 allotted from 
the President’s emergency fund and the balance could not be used, 
inasmuch as it had not been obligated during fiscal year 1959. 

Since the President designated the Department of Commerce as 
the executive department concerned in this matter, it proceeded to 
consult with other departments, agencies, and instrumentalities with 
respect to their plans and recommendations for their participation in 
in the exposition to be held at Seattle. The plan which devolved 
represents an integration of their suggestions into an exposition 
program that is scientifically sound and will be the most effective 
manner of representation of the United States at the exposition. 

Any Federal participation in the exposition is based entirely upon 
the achievement of the people of the State of Washington and the 
city of Seattle to bring the exposition into being through their work 
in conceiving, organizing and financing it. They “have determined the 
threefold purpose of the exposition—commemorating the centennial 
of the physical fixing of the boundary line between the United States 
and Canada, depicting the role of science in modern civilization and 
exhibiting the varied cultures of the nations of the Pacific rim. Theirs, 
too, has been the decision to emphasize science in a section of the 
exposition which will be known as the World of Science. 

In 1956 and 1957 the State and city put their planning for a major 
international exposition on a firm fiscal basis when they appropriated 
$15 million for this purpose. Next, the exact location was made 
definite by the acquisition of 74 acres of land close to downtown 
Seattle. A nonprofit corporation has been created to operate the 
exposition. It is “Century 21 Exposition, Inc.” 

The organizers of the exposition have also determined that recent 
tremendous strides in science and future benefits to mankind should 
be emphasized in the exposition. Since the last major fair in the 
United States in 1939, there have been important developments in 
atomic science, space exploration, the biological sciences, and many 
others. The exposition will devote nearly one-third of its space to 
scientific progress in the “World of Science” theme area. 

In the course of cooperating with the State and city, the Federal 
Government has also had the cooperation of the advisory group of 
eminent U.S. scientists to which the Century 21 Corp. has turned for 
advice on the scientific content of the exposition. More than 50 
scientists have advised the corporation from time to time and more 
than 20 are now organized into a group called the National Science 
Planning Board to continue to provide scientific counsel to the cor- 
poration and exhibitors. There has been a useful exchange of ideas 
between them and the agencies with the result that the agencies now 
present plans for participation which will be an integral part of the 
science theme and will produce an effective representation for the 
Tinited States as desired by the Congress. 
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With the cooperation of the National Science Foundation, intro- 
ductory areas will be created for the Federal exhibits in order to make 
initial presentations in each field of science. These areas are planned 
to excite youth and adult interest in, and to promote the understanding 
of, the four basic science areas: Life sciences, energy, man, and space. 

‘A short discussion of the presentations to be made in ‘the field of 
science by various Government agencies and departments follows: 


The life sciences 

In the area devoted to the life sciences, exhibits will develop in a 
series of coordinated steps the major areas that biochemists and 
others are exploring in nature and in the processes of life. The 
understanding derived from years of basic scientific discovery will be 
projected into the future and related to the welfare of a much ex- 
panded world population in century 21. How biology contributes to 
the rational choices that man can and must make today with respect 
to the survival of his species will be illustrated. 

As an example of specific subject treatment, special emphasis will 
be placed on an exhibit that depicts the all-important life creating 
and sustaining process of photosynthesis. 

The Department of Health, Education, and Welfare will present 
medical exhibits such as research in chemical cures for cancer, testing 
against new hazards in radiation, and new forms of drugs. Blood and 
tissue will be the subjects of presentations by the Department of 
Defense. ‘The Department of Agriculture will provide exhibits on 
the subjects of breeding and genetics. They will also demonstrate 
new crops and display new techniques i in improving animals. 

The Atomic Energy Commission will delve into radiation plus 
studies in biosynthetic labeling, tumor localization, and parasite 
eradication. In addition to its task of exhibit and theme coordination, 
the National Science Foundation will present exhibits in such life 
science subjects as growth and behavior. The NSF intends to secure 
the cooperation of the National Academy of Science, private founda- 
tions, and educational institutions. 


Energy 

The theme of the “Energy” section is man’s endless search for new 
sources of energy. A review of his accomplishments up to 1961 will 
be presented. ‘lhe show will then proceed rapidly from conventional 
power to power from fission and fusion, and to the direct conversion 
of nuclear power without an intervening heat cycle. 

Communications will demonstrate worldwide transmission by 
satellite repeaters. Weather predicting techniques, such as we have 
never imagined, that could save billions of dollars and countless lives 
will be demonstrated. 

The Department of Defense will play a major role in the energy 
section. This Department intends to cover the following subjects: 
Power sources—atomic power package, solar energy, cosmic rays, 
direct battery conversion of chemical to electric power, and shock tube 
programs. Other important topics will be crystal physics, crystal and 
whisker growth, high pressure and unusual fabrication techniques, 
etc. The Atomic Energey Commission will deal in reac ‘tors—fission 
and fusion models plus a small power source for satellites. 

The National Science Foundation will contribute research in chemi- 
cal engines. Saline water, hydroelectric power and metallurgy will 
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be the principal areas of participation by the Department of the 
Interior. The Federal Aviation Agency 

Denart ment of Com- 
merce will round out the display with a maritime ibit including 


4 1 7 > ' . . 
1as equested to present 
studies in fuels and propulsion systems The | 
+ los } | l, ; } 
atomic propulsion and hydrofoils, ete 


Man 

Man is greatly affected by the many forces that are at play within his 
environment. His reaction to these forees—in the past, the present, 
and the future—sets the theme for the exhibit in the “Area of Man.’ 


Here will be shown those inventions and the results of science 
research that have eased man’s workload, provided him leisure with 


dignity, and with new powers to heal hims¢ if, as well as the power to 
destroy himself. Here the visitor will see treated in exhibit form the 
coming population explosion and the restless search for food as a 
weapon for peace. In this area it will be clearly demonstrated that 
out of coming generations we must discover and encourage the 


scientists of tomorrow. 

The Department of Vetens A, as pene osed environment and reac- 
tion studies. Health, Educatior { Welfare is prepared to present 
exhibits concerned with geriatrics, Tee tattae) advances and techni 
ques, populat ion explosion, and urbanization. The Department of 


Labor will tell the ste ry of mt nat work throughout the aces, Particu 
lar em] Bneres will be placed on automation and its effect upon the work 
ingma and his future. New food sources will y the subject of 


xhibits by the Department of Agriculture. The ry of the aoe 
af commerce, industry, and transportation will be told | ry the Depa 
ment of Commerce. Conservation, fossil fuels, ete., will be t bepubies : 
of exhibits by the Department of the Interior. 

The National Science Foundation will provide basic science exhibits 


designed to assure continuity of theme. They will also contribute 
sciontifie direction and coordination. 

A high percentage of the exhibits involved will be designed to have 
r it value. ‘This will be true of the other theme areas as well. 


nee is no longer science fiction. Within the Federal 
Government the National Aeronautics and ne: Administration, the 


Depart ni of Defense, the National Scient ‘e Foundation, and the 
Weather Bureau and the Bureau of Standards of the Department 
of Commerce, and others, work aro und the clock on all phases of 
scieuce problems created by man’s challenge of space. Astronautical 
measurement, chemistry, cosmic radiation, communications, orbital 


mechanics, propulsion, medicine, and habitation are just a few of the 





The introduction to this science will be presented as an accomplish- 
ment of our Government. The National Aeronautics and Space 


Admit istrati nh will make il p yssible for Lhe visitor to see how infor- 
mation from satellites is transmitted for analysis in terms of it 
scientific significance. Such developments as have been analyzed 
by the time of the exposition will be included in this exhibit, stressing 
the signifies ce of the satellite as an exploratory scientific tool. 

Past, present, and future space vehicles and an actual 80-foot re 


search rocket, models, and demonstrations of propulsion systems will 


lead the visitor to a point where he can see a full-scale mockup of the 
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capsule in which the first American man will make space explorat 
: ihe propiems t ( ill att | ( ration will be illustrat and 
c { 1 | 
; . i . 
Space r rch for the benefit of mankind will be demonstrated 
i Forecasting, and pr ps even controlling weather by efforts i 
will be shown. Recent earthbound scientifie accom hments wil 
] t be ignored. The Bureau of Standards will demonstrate 1 
satellite — of measurement of the earth’s ionosphere. ‘The 
Ne tional § ce Foundation will present exhibits covering compila- 
tions and conclusions developing out of the International Geop! ysical 
Year and the Smithsonian Institutions’ proposal for astrophysical 
laboratories. 
The entire exposition has been conceived and developed by the 
State of Washington and the city of Seattle. The plan for Feder: 
participation contemplates that the United States will be a major 
exhibitor in the forum which has | 1 created. \s has 1 stated, 
: Century 21 Exposition has already acquired 74 acres hin a mi 
and aaa clk tees wn Seattl ‘| 3 ( ( i § ign to 
the Federal Government an adequate area, wil it 1 , on whi 
to construct a building within 21 acres which they have allotted to 
the World of Science 
The Century 21 Exposition is due to open its doors on May 10, 1961, 
and thus become the first international ex ition to b ld in the 
United States since 1939. If the objectives of the F | Govern- 
ment at the expo ) t 1 ve b a | ( 
5 by October 1962 when the expositio Che prin yiectives 
E of the Federal Government are threefold: 
; (1) To show the people of America and the world the benefits 
i mankind may derive, most profitably, from the recent rapid ad- 
e vances in the field of science 
: (2) To show how these accelerated advances intensify t 
4 responsibility of nations and individuals to live to¢ r ul 
law and order. 
¢ (3) Through the medium of a great dramatic, high!lv authentic 
; scientifie exposition, to enthu » vouth of thi try v ’ 
thrill and excitement of a ca In nce 
If the } G Ve nent is to mol tan ¢ hil OT } t| t , 
is Ss » it must be made ec in that all e » 
( i { To guarantee tl t 1) ment of (¢ } ’ 
xed in close cooperation with the Nationa 1ce Foundation 
onal Ac ny of Sciences, and the American Association for 
{ Advance! t of Science, to select from the ranking scient of 
the country National Science Plann B !, spoken of early ) 


SOSA NSE tO 
oe ee : 
os 
_ 

~~ 
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> 
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we 
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1 the vroi k done bv the | 1 ¢ ' ' ly 
( ibed., 1 ’ tv of Seattle a 1 the S »of VW ton ha » | la 
firm foundation to insure the success of the Century 21 
The committe , during heorit yn this bill, spent considerable 
‘ interrogating representatives of the D tment of Commerce con- 
; Ci ring the type of buildings which would be erected on behalf of 
i Federal Government. It is too early for the Department to say what 
; type of architecture will be used for the Federal building. However, 
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the committee is agreed and strongly urges that the Department of 
Commerce use the utmost care in determining the type of building 
which will be constructed. 

Manifestly, the committee does not set itself up as the best judge 
of architectural designs. On the other hand, it is felt that the building 
should be functional and of such design as to compliment other 
buildings in the Seattle area. The design of the buildings should be 
such that when the exposition has ended it can be readily used, for 
example, as an office building, and will be considered to be a credit to 
the community. 

On July 11, 1959, the President issued a proclamation pursuant to 
which foreign countries will be invited to participate in the exposition. 
The Governor of the State of Washington will also issue invitations to 
the several States of the Union to take part in the exposition. This 
proclamation was authorized under Public Law 85-880. The procla- 
mation follows: 


By THE PRESIDENT OF THE UNITED STATES OF AMERICA 
A PROCLAMATION 


Whereas the World Science-Pan Pacific Exposition (Century 
21 Exposition), to be held at Seattle, Wash., from May 
1961 to October 1962, will commemorate the centennial of 
the physical fixing of the boundary line between the United 
States of America and Canada; and 

Whereas the exposition will also depict the role of science 
in modern civilization and will exhibit the varied cultures of 
the countries bordering the Pacific Ocean; and 

Whereas the Congress, by an act approved September 2, 
1958 (72 Stat. 1703), has authorized the President, by proc- 
lamation or in such manner as he may deem proper, to invite 
the several States of the Union and foreign countries to take 
part in the exposition; and 

Whereas such participation by the several States and 
foreign countries will contribute to the welfare of all partici- 
pants by promoting domestic and international commerce 
and furthering understanding among peoples through the 
interchange of scientific and cultural knowledge; and 

Whereas the Governor of the State of Washington will 
invite the several States of the Union to take part in the 
exposition: 

Now, therefore, I, Dwight D. Eisenhower, President of 
the United States of America, do hereby authorize and direct 
the Secrerary of State to invite, on my behalf, such foreign 
countries as he may consider appropriate to take part in the 
World Science-Pan Pacific Exposition: Provided, That no 
Communist de facto government holding any people of the 
Pacific rim in subjugation shall be invited to participate. 

In witness whereof, I have hereunto set my hand and 
caused the seal of the United States of America to be affixed. 
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Done at the city of Washington this 10th day of July in 
the year of our Lord nineteen hundred and fifty-nine, 
[sEAL] and of the independence of the United States of 
America the one hundred and eighty-fourth. 
Dwicut D. E1s—ENHOWER. 
By the President: 
CurisTiaAn A. HERTER, 
Secretary of State. 

It should be noted that by the provisions of Public Law 85-880 
and the Presidential proclamation, set forth above, no Communist 
de facto government holding any people of the Pacific rim in subjuga- 
tion, shall be invited to participate. 


PRECEDENTS FOR THE BILL 


There follows a table, setting forth the major international ex- 
positions in which the United States has participated in the past 65 
years. The table shows the sums appropriated by Congress to pro- 
vide for Federal participation, and equates these appropriations 
by dollar value to what would be necessary to appropriate today 
to insure the same type of participation. 


Comparative costs of major international expositions in which the United States has 
participated from 1893 to 1959 


| 
Federal Dollar j|Actual appro- 








appropriation| value | priation 

| | 
Chicago World Fair (1893)_..... ‘isipaintaltaamaaes ® $5, 359, 219 | $3. 57 $19, 132, 411 
Louisiana Purchase Exposition, St. Louis (19 Os a ae ee | 11, 068, 904 3.18 35, 199, 115 
Panama- Pacific Exposition (1915) pecanir amnadidncatamideaaamanaeimmaia | 1, 374, 000 2. 64 3, 627, 360 
Chicago Century of lt AS See 1, 175, 000 2. 07 2, 422, 250 
po EN OES ae cad 3, 001, 500 1. 94 5, 822, 910 
Golden Gate International Exposition (1936-40) _..._-- 8, 655, 660 1. 66 14, 368, 395 
New York World Fair (1939-40) ____- ae 3, 275, 000 1. 92 | 6, 285, 000 
U.S. Pavilion Brussels World Fair (180 days, 1958) .... 13, 500, 000 1.00 } 13, 500, 000 
Atoms For Pe: ace, Geneva (13 days, 1958) _ Kasgnceatieds J 5, 000, 000 | 1. 00 | 5, 000, 000 
U.S. Exhibit, Moscow ! (42 days, 1959) - i 3, 600, 529 seca cone wea ‘ 
Proposed Century 21 appropriation (18 n 1onths, NN Ek ks | 12, 500, 000 


1 Soviet exhibit in New York estimated at $10,000,000 without erecting a building. 


Source: Library of Congress, Comparative dollar v-lues:; U.S. Department of Commerce. 
COMMITTEE ACTION ON THE BILL 


H.R. 8374 is the second clean bill to be introduced by the committee. 
H.R. 7982 was the original bill recommended by the Department of 
Calman, The committee amended that bill by reducing the per 
diem authorized for individuals performing services for the Century 
21 Exposition from $100 per diem to $50 per diem. The committee 
did not hold with the view that it was necessary to pay individuals a 
$100 fee per diem for services to the exposition. At the present time, 
scientists and other persons are furnishing their services to the Govern- 
ment at a rate of $50 per diem and there is no reason to believe that 
the services of prominent individuals, including scientists, cannot be 
obtained for the Century 21 Exposition at the rate of $50 per diem. 

H.R. 8203, the second clean bill, was also amended by writing in 
the amount of the appropriation, i.e., $12,500,000. The original bill 
had authorized appropriations as might be necessary to carry out the 


59015°—59 H. Rept., 86-1, vol. 5 — 88 
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provisions of the act. The committee believes that the sum which 
the Department believes necessary for U.S. participation in the exposi- 
tion should be written into the bill. 

H.R. 8374 is the second clean bill which incorporates the amend- 
ments of H.R. 8203, but in addition, includes an additional amend- 
ment, the language of which appears as section 3 of the bill. The 
committee believes that any Federal buildings as may be necessary 
for U.S. participation in the exposition should be erected only on land 
owned by the United States, or previously leased to the United States 
for a period of not less than 20 years. Any conveyance of land owned 
by the city of Seattle to the United States will be made for no monetary 
consideration, but only for a consideration of the participation by the 
United States in the exposition and with the further consideration 
that any continued use of buildings erected by the Federal Govern- 
ment will be for public purposes. 

The Department of Commerce approves the provisions of H.R. 8374, 
and the city of Seattle concurs in section 3 thereof, which provides that 
the land on which any Federal buildings or structures are erected will 
be conveyed to the United States Government or leased on a long-term 
basis. 

COMMITTEE RECOMMENDATIONS 


A quorum being present, the committee by majority vote reported 
the bill and recommend its enactment. 


Cost and budgel data 


Activity: Total estimated 
I. Construction costs: requirements 
(a) Site development and construction. _...--.-.---- $5, 008, 550 
SD» eI UIT an ainsi ws mrer ee a erqpeerae nln 200, 142 
II. Exhibit program: (a) Hall of Science........----------- 6, 658, 228 
III. Administration: 
a ae TN ot cies ich egies en Sail at Sis Westy ala ani 490, 000 
a I i Br er tn a a ee ee 148, 080 
Pre PORRIIIN. ces oa cau chdnbusaeweeis 12, 500, 000 


The foregoing costs are authorized in the bill to be appropriated and 
to remain available until expended. It is contemplated that the fore- 
going costs will be adequate for Federal participation in the Century 
21 Exposition and that no additional appropriations for this purpose 
will be required in the future. 


DEPARTMENT RECOMMENDATIONS 


This is a department bill, approved by the Bureau of the Budget, 
as is indicated from the following letter: 


Tue SECRETARY OF COMMERCE, 
Washington, D.C., May 28, 1959. 
Hon. Sam Raysurn, 
Speaker of the House of Representatives, Washington, D.C. 

Dear Mr. Speaker: There are enclosed four copies of a draft of 
legislation, to amend Public Law 85-880, and for other purposes, 
together with a statement of justification therefor. 

he Department of Commerce urges early enactment of this legis- 
lation in order that the exhibits of the Federal Government may be 
ready at the time the exposition opens on May 10, 1961. 


a 
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The Bureau of the the Budget has advised that there would be no 
objection to the submission of this legislation to the Congress. 


Sincerely yours, 


CHANGES IN 


Freperick H. Mvur.uer, 
Under Secretary of Commerce. 


EXISTING LAW 


In compliance with clause 3 of rule XTII of the Rules of the House 
of Representatives, there is herewith printed in parallel columns the 
text of the provision of existing law which would be amended and the 


corresponding section of the bill: 
EXISTING LAW 


That the President, through an 
executive department or inde- 
pendent agency designated by him, 
shall cooperate with the Washing- 
ton State World Fair Commission 
with respect to, and determine the 
extent to which the United States 
shall be a participant and an ex- 
hibitor at, the World Science-Pan 
Pacific Exposition (hereafter in 
this Act referred to as the ‘‘expo- 
sition”) which is being held at 
Seattle, Washington, in 1961. 


Sec. 3. In carrying out the pro- 
visions of this Act, the head of the 
designated department or inde- 
pendent agency may— 

(1) appoint, without regard 
to the civil-service laws and 
the Classification Act of 1949, 
such persons as he deems to be 
necessary to carry out the 
provisions of this Act, except 
that no person appointed un- 
der this paragraph shall re- 
ceive compensation from the 
United States at a rate in 
excess of that received by 
persons under the Classifica- 
tion Act of 1949 for perform- 
ing comparable duties; 

(2) enter into such con- 
tracts as may be necessary 
to provide for United States 
participation in the exposition; 

(3) erect such buildings and 
other structures as may be 
necessary for United States 
participation in the exposi- 


THE BILL 


That the first sentence of section 
1 of the Act of September 2, 
1958 (Public Law 85-880; 72 
Stat. 1703) is hereby amended as 
follows: 

(a) After the phrase, “World 
Sciences—Pan Pacific Exposi- 
tion’, insert “now known as 
Century 21 Exposition”’. 

(b) Strike out “1961” and in- 
sert in lieu thereof “1961 and 
1962”’. 

Sec. 2. (a) Clause 5 of section 
3 of said Act is hereby amended to 
read as follows: 
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EXISTING LAW 


tion, on land owned by the 
State of Washington or by 
any local government of such 
State or any political sub- 
division or instrumentality 
of either; Provided, That all 
laborers and mechanics em- 
ployed by contractors or sub- 
contractors in the perform- 
ance of work on such build- 
ings and other structures shall 
be paid wages at rates not 
less than those prevailing on 
similar construction in the 
locality as determined by the 
Secretary of Labor in ac- 
cordance with the Bacon- 
Davis Act, as amended (40 
U.S.C., sec. 276a-276a-5) ; 

(4) purchase books of ref- 
erence, newspapers, and peri- 
odicals; 

(5) incur such other ex- 
penses as may be necessary to 
carry out the purposes of this 
Act; and 


(6) accept any gifts, loans, 
donations, or devices to be 
used in carrying out the pro- 
visions of this Act. 


THE BILL 


“(5) incur such other expenses 
as may be necessary to carry out 
the purposes of this Act, including 
but not limited to expenditures 
involved in the selection, purchase, 
rental, construction, and other 
acquisition of exhibits and ma- 
terials and equipment therefor 
and the actual display thereof, and 
including but not limited to re- 
lated expenditures for costs of 
transportation, insurance, instal- 
lation, safekeeping, maintenance 
and operation, rental of space and 
dismantling; and.” 


(b) Add clause 7 to section 3 of 
said Act as follows: 

“(7) procure services as author- 
ized by the Act of August 2, 1946 
(5 U.S.C. 55a), but at rates for 
individuals not to exceed $50 per 
diem.” 

Sec. 3. That part of clause 3 of 
section 3 of said Act before the 
proviso is hereby amended to read 
as follows: 

“(3) erect such buildings 
and other structures as may 
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EXISTING LAW 


Sec. 6. After the close of the 
exposition, all property purchased 
or erected with funds provided 
pursuant to this Act shall be dis- 
posed of in accordance with the 
Federal Property and Administra- 
tive Services Act of 1949, and 
other applicable Federal laws re- 
lating to the disposition of excess 
and surplus property. 


Sec. 7. There are hereby au- 
thorized to be appropriated not 
to exceed $125,000 to carry out 
the provisions of this Act. 


rHE BILL 


be necessary for United States 
participation in the exposi- 
tion, on land conveyed to the 
United States free of liens and 
encumbrances or leased to the 
United States for a period of 
not less than 20 years, which- 
ever may be determined by 
the United States to be in its 
best. interests (in considera- 
tion of the participation by 
the United States in the ex- 
position, and without further 
consideration other than that 
of continued use for public 
purposes), by the State ol 
Washington or by any local 
government of such State or 
any political subdivision or 
instrumentality of either.” 

Sec. 4. Section 6 of said Act is 
hereby amended to read as follows: 

“Sec. 6. After the s of the 
dtiealtida all property, real and 
personal, acquired or received 
pursuant to section 3 hereof and 
all property purchased or erected 
with funds provided pursuant to 
this Act shall be utilized and dis- 
posed of in accordance with the 
Federal Property and Administra- 
tive Services Act of 1949, as 
amended (40 U.S.C. 471), and 
other applicable Federal laws re- 
lating to the disposition of excess 
and surplus property.” 

Sec. 5. Section 7 of said Act 
is hereby repealed and in lieu 
thereof add a new section 7 and 
a new section 8 to said Act, all 
reading as follows: 

“Sec. 7. There is hereby au- 
thorized to be appropriated, to 
remain available until expended, 
not to exceed $12,500,000 to 
‘arry out the provisions of this 
Act, including participation in the 
exposition. 

“Sec. 8. The functions author- 
ized in this Act may be performed 
without regard to the prohibitions 
and limitations of section 3735, 
Revised Statutes (41 U.S.C. 13).” 








MINORITY VIEWS 


In the opinion of the undersigned there is a substantial question as 
to whether the authorization by the Congress of the expenditure of 
$12.5 million to be used for the purpose stated in Public Law 85-880, 
the amendments and the proposed amendments thereto is either 
justified or justifiable. To quote the report of the Committee on 
Foreign Affairs submitted at the time of the original authorization 
for Public Law 80-880: 


In this class— 


referring to categories established for international expositions recog- 
nized by the Union des Faires Internationale— 


there are no national pavilions, and exhibit facilities are pro- 
vided by the hosts or sponsors of the fair. For this reason it 
is anticipated that the U.S. participation will be more limited 
than was the case in the Brussels Fair or the New York 
World’s Fair. Information available to the committee indi- 
cates that the United States has never acted as one of the 
hosts of an exposition of this character nor has it provided 
financial assistance or guarantees to meet the general ex- 
penses of constructing facilities or conducting such events. 


The primary objections of the minority include the following: 

(1) the purposes for which the authorize.ion for the expendi- 
ture of $12.5 million may be desirable but are certainly not 
necessary and this sum which is proposed to be expended could 
be more advantageously spent for the necessary and essential 
functions of government; 

(2) if it is granted that this expenditure is advisable, authoriza- 
tion of an appropriation therefor should have been contained as 
a regular budget item in the budget requests of those agencies of 
government which desire to participate in the Century 21 
Exposition, and certainly methods of this kind should not be 
used to supplement the appropriations of governmental agencies; 

(3) although, by authorization contained in Public Law 
85-880, the Prosidont is authorized to invite the several States 
of the Union and foreign countries, except Communist de facto 
governments holding any people of the Pacific rim in subjugation, 
to take part in the exposition there was no evidence before the 
committee that any foreign government had accepted an invita- 
tion to participate or had issued a firm statement of intention to 
accept; that said act authorized the President to cooperate with 
the Washington State World’s Fair Commission with respect to 
the participation by the Federal Government or agencies thereof, 
but notwithstanding this exposition designated as Century 21 
is a city and State effort and not a project conceived and promoted 
by the U.S. Government; by this act we are establishing a 
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precedent for Federal Government participation in city and State 
fairs and in our opinion there will be no end to the demands 
made upon the Federal Treasury by the States and governmental 
subdivisions thereof for funds in years to come; and 

(4) that $5 million of the $12.5 million authorized is to be used 
for the construction of a building on the exposition site, at a cost 
of $30 per square foot to the Federal Government, whereas there 
presently exists on such site an exhibit building containing 1% 
acres of exhibit space. 

It is with considerable regret and only after a most thorough analysis 
of the problem that we find ourselves in opposition to H.R. 8374. 
Our faith in the sincerity of our colleagues who favor this measure does 
not blind us to its basic limitations. We are proud of our associations 
on this committee and there is no member of it who does not have our 
fullest respect, but we are deeply concerned for the record what this 
newest of the standing committees of the House will create for itself. 
This H.R. 8374 belongs definitely among the legislation we should at 
this time relegate to oblivion. 

Respectfully submitted. 

James M. QuiGtey, 
Davip M. Hatt, 
Members of Congress. 











INDIVIDUAL VIEWS OF CONGRESSMAN LEONARD G. 
WOLF 


I must respectfully dissent from the majority report of the 
committee. 

I believe that the Federal Government should participate in all 
activities which promote cultural and scientific understanding between 
nations of the world. This necessarily includes participation in 
activities such as international expositions, cultural and scientific 
exchanges. 

However, I do not believe that the Federal Government should 
participate in programs, such as the exposition contemplated in this 
case, which are not, in fact, a part of the fiscal year budget of the 
Federal Government. 

If the Department of Commerce was seriously interested in this 
project it would have made the request as part of its yearly budget. 
Indeed, it is very unusual that a department would send a bill down 
to the Congress asking for an authorization of money (in this case 
$12.5 million) without including that amount in its yearly budgetary 
request in view of the fact that the Bureau was aware of this item 
when planning the Budget. 

Certainly no one will argue that this is must legislation in the sense 
that school construction is must legislation, or housing development 
is must legislation, or road construction is must wn Semi or eco- 
nomic foreign aid is must legislation, or urban renewal and slum 
clearance is must legislation. 

Yet the Congress is placed in a position where it is supposed to 
support a project which is clearly not a necessity, and its national or 
international significance is dubious on its face. Under the terms of 
this authorization, $7.5 million would be used directly for the con- 
struction and supplying of scientific exhibitions whereas $5 million 
would be used for building an exposition building. 

I have been informed that public buildings already exist which 
could be used for such scientific exposition on the proposed grounds. 
Hence, I must question the need for building another such building. 
Furthermore, upon completion of this exposition in 1962, it is unclear 
as to what the status of that building would be. Under the present 
arrangements it may well be necessary for the Federal Government 
to buy the land from the city of Seattle if it is to protect its $5 million 
investment in the building. If proper safeguards are not taken, it can 
be safely predicted that the building will be sold at a great loss by the 
Federal Government at the close of the exposition. 

Therefore, I submit that an expenditure of money such as is con- 
templated in this bill is a questionable use of the taxpayer’s money 
when we are trying so hard to balance the budget. There is no need 
to build a $5 million building for this exposition; and any $7.5 million 
administration request for authorization of a scientific exhibition such 
as the one contemplated here should appear in the President’s budget. 

Leonarp G. Wotr. 
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AMENDING THE BANKRUPTCY ACT RELATING TO 
STATUTORY LIENS AND THE POWERS OF THE 
TRUSTEE 


Avaust 3, 1959.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mr. Forrester, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany H.R. 7242] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 7242) to amend sections 1, 57j, 64a(5), 67b, 67c, and 70c of 
the Bankruptcy Act, and for other purposes, having considered the 
same, report favorably thereon with amendments and recommend 
that the bill do pass. 

The amendments are as follows: 

1. Page 2, line 6, strike out the quotation marks and the period 
at the end of the line and substitute a comma and quotation marks. 

2. Page 4, line 18, strike out the word “state” and substitute in 
lieu thereof the word “‘estate’’. 

3. Page 6, line 15, after the word “‘obtained”’ insert the word “‘such’’. 

4. Page 6, line 20, after the word “in” strike out the word “the” 
and substitute in lieu thereof the word “this’’. 


EXPLANATION OF AMENDMENTS 
The amendments are merely technical for the purpose of correcting 
typographical errors. 
COST 


This bill requires no additional expense to the United States. 


DEPARTMENTAL AND JUDICIAL RECOMMENDATIONS 


Reports have been received from both the Judicial Conference of 
the United States and the Treasury Department. Those reports are 
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appended hereto. The Judicial Conference supports the bill and the 
Treasury Department opposes it. 

The objections raised by the Treasury Department are summarized 
and answered immediately following the report of the Department. 


LEGISLATIVE BACKGROUND 


H.R. 7242 is the result of a careful reexamination of several pro- 
visions of the Bankruptcy Act. During the past few years the need 
for legislative action has been demonstrated by the development of 
decisional doctrine which has created serious questions relating to 
the position of secured creditors and the rights of the trustee. Whether 
these problems are the result of latent defects and ambiguities in the 
wording of the act, or whether they are the result of judicial mis- 
conceptions is far less important than the fact that these problems 
exist and that they require legislative action if the underlying purposes 
of the Bankruptcy Act are to be effeetuated. 

Through the efforts of the National Bankruptcy Conference, legisla- 
tive proposals were submitted to the Congress, and in February 1957 
a bill was introduced which in many of its provisions was the same as 
H.R. 7242. Hearings were held in the spring of 1958 and although 
the Subcommittee on Bankruptcy and Reorganization ordered the 
bill favorably reported with amendment, no action was taken by the 
full committee. The bill was reintroduced in the 86th Congress, 
hearings were held again, a clean bill incorporating one substantive 
and several technical amendments was introduced and ordered favor- 
ably reported to the full committee. After intensive discussion, the 
full committee ordered H.R. 7242 favorably reported to the House. 


GENERAL STATEMENT 


This bill deals with two problems in the administration and dis- 
tribution of a bankrupt estate. The first of these is the problem of 
preserving the recognized interests of security holders. The second 
concerns the powers of the trustee. 

One of the fundamental purposes of the Bankruptcy Act is to assure 
an equitable distribution of the bankrupt’s assets. Ideally, this would 
be accomplished by giving each creditor a pro rata share of the estate. 
However, the demands of social, economic, and political policy have 
resulted in deviations from a strict rule of equality among creditors. 
Through the creation of priorities and the recognition of security 
interests, favored treatment has been accorded to certain classes of 
creditors. Thus, the Bankruptcy Act has traditionally recognized 
that a lien is a valid property right which must be satisfied out of the 
assets to which it attaches before any part of those assets becomes 
available for distribution to unsecured creditors. Among unsecured 
creditors, the act established an order of payment which favors the 
costs of administering the estate, wages, taxes, and rent over general 
creditors. 

As a result of these prior payments to lien holders and priority 
claimants, the amount available for distribution to general creditors 
is considerably diminished and often entirely consumed. To increase 
their share of the estate, various classes of general creditors at first 
sought priority status under State law. However, in 1938, in the 
interest of national uniformity in distributions the Chandler Act 
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eliminated the recognition of State priorities in bankruptcy proceed- 
ings, except for a limited priority for landlords, which was placed on 
the lowest of the five rungs of the priority ladder erected by section 64. 
The act also gave explicit recognition for the first time to the general 
validity of statutory liens. Thus, if a class of creditors could obtain 
State legislation transforming their debts into liens, they would then 
be in @ position superior not only to all other general creditors but to 
priority claimants as well. This would be the result not only in the 
case of liens creating a noncontingent property interest in a specific 
asset but also in the case of liens which became effective only in the 
event of insolvency or which did not attach to any particular asset. 
These spurious liens were in reality disguised priorities and the effect 
of their recognition in bankruptcy would be to distort the federally 
ordered scheme of distribution by depressing the position of priority 
claimants. The problem was intensified by the contemporary 
development of a proliferation of taxes at all levels of government. 
With little formality and frequently without any of the normal attri- 
butes of a lien interest, these claims were raised to the dignity of 
statutory liens. 

It became obvious that if all statutory liens, regardless of what 
they were in substance, were to be treated as liens in bankruptcy the 
order of federally created priorities would be completely disrupted. 
In an attempt to protect what it considered to be the most important 
of the priorities, Congress in the Chandler Act subordinated the most 
transparent liens to the priorities for costs of administration and wage 
claims. Thus, section 67c of the Bankruptcy Act provided that statu- 
tory liens on personal property not accompanied by possession were 
to be postponed in payment to the debts specified in clauses (1) and 
2), of subdivision a of section 64, namely costs of administration and 
wages. In addition, section 67c postponed liens of distress for rent 
whether statutory or not and whether or not accompanied by posses- 
sion. Here, too, the purpose was to protect costs of administration 
and wages from a type of claim which frequently consumed all of the 
assets especially in the smaller estates. Section 67c¢ also limited 
postponed liens for wages and rent to the same extent as they were 
restricted as to priority in section 64. In the case of rent, this meant 
only the liability for actual occupancy accruing within 3 months prior 
to bankruptcy. For wages it meant not more than $600 to each 
claimant earned within 3 months before bankruptcy. 

The purpose of restricting these liens was to protect unsecured 
creditors rather than junior lien holders. The Chandler Act therefore 
prescribed that liens should be restricted “except as against other 
liens.” Unfortunately the effect of this exception was to produce 
unanticipated results where, as a result of the fortuitous intervention 
of a junior lien, the rent or wage lien became unrestricted at the 
expense of the general creditors (/n re Eakin Lumber Co., 39 F. Supp. 
787 (N.D. W. Va. 1941), aff'd sub nom. R.F.C. v. Sun Lumber Co., 
126 F. 2d 731 (4th Cir. 1942)). 

The problem raised in the Eakin decision had its legislative reper- 
cussion when Congress in 1952 amended the Bankruptcy Act by 
deleting this exception and adding a provision subrogating the 
trustee to the amount of the lien in excess of the priority restriction. 
The position of the general creditors was additionally buttressed by 
the invalidation as against the trustee of all statutory liens created or 
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recognized by State law on personal property not accompanied by 

possession, levy, sequestration, or distraint. By this amendment, 

which became section 67c(2), Congress sought further to implement 

the established policy of preventing State liens which were essentially 

recta from frustrating the order of distribution established by the 
ankruptcy Act. 

However, the invalidating provision of section 67¢(2) was simply 
tacked on to the postponement provision in section 67¢c(1) with a 
resulting overlap which raised substantial difficulties in statutory 
interpretation. This is especially acute insofar as State taxes and 
rent are concerned. For example, do statutory liens for debts owing 
to a State include liens for taxes? If so, the lien is invalidated; if 
not, it is merely postponed. The question was considered sufficiently 
troublesome to precipitate the introduction of clarifying legislation 
in the 83d Congress at the request of State tax authorities (H.R. 5786, 
83d Cong., 2d sess. (1954)). The question was finally litigated in 
Rochelle v. City of Dallas (264 F. 2d 166 (1959)), where the fifth 
circuit held that “debts” do not include taxes. 

The legislative report that accompanied the bill amending the 
Bankruptcy Act in 1952 observed that the exception “‘as against other 
liens” made it difficult to avoid a construction which would introduce 
circuity of liens (H. Rept. 2320, 82d Cong., 2d sess., p. 14 (1952)). 
Circuity of liens results when lien B is subordinate to lien A but prior 
in right to lien C, which, however, is in turn entitled to priority over 
lien A. Although the 1952 amendments eliminated the circuity 
problem insofar as it arose from the restriction of wage and rent liens, 
there was a failure to anticipate the possibility of a circuity problem 
arising where State law places a lien postponed under the Bankruptcy 
Act in a position senior to liens unaffected by postponement. The 
problem thus created has been characterized as ‘a first rate legal 
puzzle insoluble on any known legal principles.” 

In 1955, the problem was brought to a head by the decision in Jn re 
Quaker City Uniform Company (134 F. Supp. 596 (E.D. Pa.)). In 
that case a bank and another creditor had advanced money to the 
debtor long before bankruptcy. As security they had taken chattel 
mortgages which they promptly recorded. When the debtor went 
into bankruptcy there were four claims upon the proceeds from the 
sale of property which was subject to the chattel mortgages. They 
were: 

(1) Chattel mortgages, which were prior in time to all other 
claims; 
(2) Costs of administering the estate; 
(3) Rent owing to the landlord who had distrained but had 
not caused any of the property to be sold under the distraint; 
(4) Wage claims. 
Under Pennsylvania law a lien of distraint for rent is superior to a 
chattel mortgage even though the chattel mortgage is prior in time. 

In a series of decisions demonstrative of the difficulties inherent in 
section 67c the referee, district court, and court of appeals all arrived 
at different and conflicting orders of distribution. The referee held 
held that the chattel mortgages were not postponed and that they 
should be paid first followed by the costs of administration, wages, 
and the rent lien. The district court rejected this order of distribution 
and held that although the chattel mortgages should be paid first, 
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they were under Pennsylvania law subordinated to the rent lien and 
therefore the landlord should be paid out of the amount set aside for 
the chattel mortgages. After recalling a decision in which it held the 
chattel mortgage to be a statutory lien, the court of appeals held 
(238 F. 2d 155 (3d Cir. 1956)) that the proceeds from the sale of the 
mortgaged property was to be distributed in the following order: 

(1) Costs of administration; 

(2) Wage claims; 

(3) Rent; 

(4) Chattel mortgages. 
The costs of administration and wage claims having consumed the 
estate, neither the landlord nor the chattel mortgagees received any- 
thing. The court reached this result upon the thory “that Congres 
did not intend by section 67c¢, to disturb the priority of liens esta a 
lished by State law.” Since section 67¢ postponed the lien for rent 
to costs of administration and wage claims, and since Pennsylvania 
law subordinated the chattel mortgages to the landlord’s lien, the 
court concluded that the chattel mortgages must also be s ubordinated 
not only to the landlord’s lien but also to the costs of administratic 
and wages. 

Although the effect of section 67c appears settled in the Third 
Circuit, the conflicting conclusions reached in other circuits empha- 
sizes the uncertainty which plagues any application of section 67c. 
In New Orleans v. Harrell (138 ¥. 2d 399 (5th Cir. 1943)), the Fifth 
Circuit held that since chattel mortgages were unaffected by the post- 
ponement provision of section 67c(1), they should be paid first and 
then the costs of administration, wages, and statutory rent liens. 
This decision was rejected by the Ninth Circuit in California Siate 
Department of Employment v. United States (210 F. 2d 242 (1954)). 
In that case it was held that an amount should first be set aside equal 
to the claim of the lein which was senior outside of bankruptey but 
was subordinated by section 67c. Out of this sum the costs of ad- 
ministration were to be paid. The unsubordinated lienor would then 
have the right to be satisfied first out of the remainder of the estate, 
if any. The objection to this solution is that a claim which under 
bankruptcy law is not postponed by section 67c is in fact paid ‘only 
after a lien which has been postponed. The bankruptcy standard is 
disregarded and the ranking of liens under State law is made to prevail. 

The overall effect of these decisions on the commercial world has 
been to create considerable uncertainty as to the strength of secured 
credit. As a result of the Quaker City decision, particularly, the 
problem has become acute in the entire field of ‘secured financing. 
By destroying the position of valid consensual liens solely because of 
the fortuitous intervention of a postponed lien, the Quaker City 
doctrine can only result in either the curtailment of credit or an in- 
crease in interest rates. This is especially so in the case of the mar- 
ginal businessman who was able to get secured credit at a reasonable 
rate but will be unable to do so if security is made meaningless. 

However, aside from the merits or shortcomings of these decisions, 
the simple fact that a section of law is susceptible to a seemingly 
unlimited variety of interpretations is reason enough for its amend- 
ment, 
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EXPLANATION OF BILL 


To overcome the problems created by subdivision ¢ of section 67, 
section 5 of this bill completely revises that subdivision. New 
standards are established for the invalidation of statutory liens and 
the circuity potential in the present section is eliminated. 

Since the effect of section 67c is limited to statutory liens and does 
not include consensual liens, it is essential that the term ‘statutory 
lien” be clearly defined. The Bankruptcy Act nowhere defines that 
term. Therefore, section 1 of the bill provides that a statutory lien 
shall mean a lien arising solely by force of statute upon specified 
circumstances or conditions, but shall not include any lien provided 
by or dependent upon an agreement to give security, whether or not 
such lien is also provided by or is also dependent upon statute, and 
whether or not the agreement or lien is made fully effective by statute. 

The definition is directed at preventing a recurrence of the mis- 
application which appeared in the first decision in the Quaker City 
case. There the court held that since the chattel mortgage depended 
upon the Pennsylvania recording statute for its effectiveness against 
subsequent transferees, the chattel mortgage was a statutory lien. 
The purpose of section 1 is to specifically embody the meaning which 
Congress originally intended in the act and thus to assure that con- 
sensual securities are not subjected to any of the tests of validity 
prescribed by the new section 67c. 

It will be recalled that one of the major objectives of the Chandler 
Act was to overcome the distortion of the Federal order of distribution 
by the creation of spurious statutory liens. To upset these liens 
which were in reality priorities, the authors of the Chandler Act 
decided that if statutory liens on personal property, unaccompanied 
by possession, were postponed to wages and costs of administration, 
the most serious effects of these liens could be overcome. ‘This 
provision was strengthened in 1952 when most liens of this nature 
were completely invalidated. However, a recent reexamination 
of State lien statutes has shown that neither the standard of possession 
nor the distinction between real and personal property is an entirely 
satisfactory criterion. Some liens which are genuine property rights 
are affected and others which were essentially State-created priorities 
escape. 

To insure the supremacy of the order of distribution provided in the 
Bankruptcy Act insofar as it is consistent with the continued recog- 
nition of genuine lien interests, this bill would eliminate lack of 
possession of personal property as the standard for upsetting liens 
and would instead invalidate as against the trustee every lien which 
falls within any of the following categories: 

(1) Every statutory lien which first becomes effective upon 
the insolvency of the debtor, or upon distribution or liquidation 
of his property, or upon execution against his property levied 
at the instance of one other than the lienor. 

(2) Every statutory lien not perfected at the date of bank- 
ruptcy as against a subsequent bona fide purchaser from the 
debtor on that date. 

(3) Every statutory lien for rent and every lien of distress for 
rent. 
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The first of these provisions strikes at liens which merely determine 
the order of distribution upon insolvency or liquidation. This kind 
of lien is not a specific property right which may be asserted in- 
dependently of a general distribution and regardless of the transfer 
of the property. This is clearly a disguised priority. 

The second provision strikes at a lien which is so tenuous that it can 
be defeated by transfer to a bona fide purchaser. The holders of such 
liens have reason to know that their security is extremely vulnerable. 
It would seem that if, apart from bankruptcy, a lien is not good against 
a bona fide purchaser, then it should not be valid against the trustee. 
However, it should be noted that under the provisio to the new 
section 67¢(1)(B), the substance of which is now found in section 67b, 
a lien that is valid against the creditors described in section 70c (and 
therefore against the trustee) may thereafter be perfected against 
bona fide purchasers and therefore against the trustee by filing notice 
with the bankruptcy court. 

The new section 67c(1)(C) invalidates statutory liens for rent and 
liens of distress for rent, whether statutory or not. Under present 
law, statutory liens for rent unaccompanied by possession or distraint 
are likewise invalidated, but common-law and statutory liens of 
distress for rent are postponed and restricted where accompanied by 
an actual levy of distraint or possession in the lienor. Section 64a(5), 
as proposed in this bill, would specifically give a restricted priority to 
debts for rent owing to a landlord who is entitled to a priority by 
applicable State law or who is entitled to priority by section 67c(2). 
The proposed section 67c(2) provides that invalidated rent liens 
should be allowable with a restricted priority, “even though not other- 
wise granted priority.”” Thus, although a priority for rent heretofore 
has been recognized only if State laws granted the priority, the new 
section 67c(2) accords priority to the holder of an invalidated rent 
lien, even though no State law otherwise grants priority to such a 
landlord. Through recognizing State priorities for rent and in grant- 
ing a priority status to invalidated rent liens, the bill respects a policy 
widespread among the States of granting a preferred status to land- 
lords’ claims, but brings it within the scheme of distribution of the 
Bankruptcy Act. 

It is believed that these amendments, in addition to implementing 
the distributive scheme of the Bankruptcy Act, will provide a standard 
which is clear and more easily applicable than exists under present law. 

The compound confusion of circuity demonstrated in the Quaker 
City case discussed above is dealt with in the new section 67¢(2) which 
is found in section 5 of the bill. That subdivision provides that any 
lien which is invalidated against the trustee shall be invalid against 
all liens indefeasible in bankruptcy. Thus under this bill the chattel 
mortgage in the Quaker City case, which was a lien indefeasible in 
bankruptcy, would not be subordinated to the landlord’s lien. While 
this provision may in some cases result in a ranking of liens in bank- 
ruptcy different from what it would be apart from bankruptcy, this is 
necessary if the paramount order of distribution created in the Bank- 
ruptcy Act is to prevail. 

Although new section 67c establishes more effective standards for the 
treatment of statutory liens, the new section 67¢(1)(B), which permits 
perfection by notice ‘filing rather than possession, may nevertheless 
result in the consuming of assets otherwise available for paying admin- 
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istrative costs and wages. This is an especially acute problem in view 
of the continuing increase in the tax burden at all levels of govern- 
ment. The committee believes that if the policy of the Chandler Act 
to protect the costs of administration and wages is to be given effect, 
it is necessary to postpone to the costs of administration and wages at 
least those tax liens which are on personal property and are unaccom- 
panied by possession. It would be grossly unfair for the bankruptcy 
court and the attorneys who have labored to wind up the bankrupt’s 
affairs and to accumulate an estate for distribution to receive nothing 
for their labors. It is also socially desirable that the claims of the 
wage earner who is normally entirely dependent upon his wages for 
the necessities of life should be paid to the extent of the restriction in 
section 64a(2) before the estate is subject to the heavy burden of all 
tax liens. 

To prevent the recurrence of circuitry confusion section 67¢(3) spe- 
cifically provides that postponement shall be not only to the debts 
specified in section 64a (1) and (2) but also to all liens indefeasible in 
bankruptcy. The purpose of this language is to preclude the subordi- 
nation of a lien indefeasible in bankruptcy to a postponed tax lien 
such as occurred in the ()uwaker City case. 

In respect to the relation between new sections 67c(1) and 67¢(3), 
it is the intention of the committee that a statutory tax lien on per- 
sonal property not accompanied by possession shall first be tested by 
the standards of section 67¢(1). Section 67c¢(3) is then to be applied 
to those liens which have not been invalidated by section 67¢(1). 


The second major problem with which this bill is concerned arises 
from the application of section 70 of the Bankruptcy Act. Section 
70 is the “title” section of the act and provides many of the legal tools 
for assembling the bankrupt’s estate. It defines the rights and reme- 
dies of the trustee in this process. ‘This bill deals only with the second 
sentence of section 70c which is derived from the “strong arm’’ amend- 
ment of 1910. That sentence gives the trustee the position of a hypo- 
thetical judicial lien creditor as of the date of bankruptcy. From 
1910 to 1954 it was assumed that the rights of the trustee under sec- 
tion 70c accrue as of the date of bankruptcy and no earlier. How- 
ever, in Constance v. Harvey (215 F. 2d 571 (2d Cir. 1954), cert. 
denied, 346 U.S. 913 (1955)), it was held that under section 70c a 
trustee has the rights of an ideal hypothetical creditor who has acquired 
his claim prior to bankruptcy. In that case the immediate effect 
was that a chattel mortgage, voidable under New York law by a 
creditor who had extended credit before its delayed recording, was 
upset without any showing that an actual creditor had extended 
credit before or during the delay in recording. ; 

The rights of a trustee under 70e are entirely derivative and de- 
pendent upon the existence of an actual creditor against whom the 
transfer might have been invalidated in the absence of bankruptcy. 
Those rights relate back to whatever date they first arose. Section 
70c, on the other hand, gives the trustee the status of a hypothetical 
judicial lien creditor whose rights arise as of the date of bankruptcy. 

The holding in Constance v. Harvey, by injecting into section 70c 
the substance of 70e, created the statutorily unwarranted status of a 
hypothetical creditor with rights relating back to a date prior to 
bankruptcy. While bankruptcy is in effect a general levy on the 
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property of the bankrupt for the benefit of his creditors, it is not a 
license for the trustee, irrespective of prejudice to creditors, to avoid 
at will any security given by the bankrupt which remained imperfected 
for any period of time prior to bankruptcy. Yet this is the effect of 
Constance v. Harvey. Under this decision the only limit to the power 
of the trustee is his ability to conceive of some right of a creditor that 
can be used as a basis for striking down imperfect transfers. The 
doctrine of Constance v. Harvey presents a very real threat to security 
transactions, the validity of which have hitherto not been subject to 
challenge under the act. Moreover, this is a threat which is not 
required by the policy of the act, since the creditors who have been 
prejudiced by the imperfections of a transfer are normally protected 
under section 70e. 

Section 6 of this bill contains a complete redraft of section 70c. 
It specifically provides that the rights given to the trustee by section 
70c shall be— 


as of the date of bankruptcy (without the benefit of any 
fiction of relation back prior to bankruptcy and without any 
added rights of a creditor extending credit at an earlier date). 


While the purpose of this language is to narrow the excessive power 
judicially granted to the trustee, the section is also concerned with 
strengthening the trustee’s hand where his rights have been too 
narrowly construed. Section 70c now gives the trustee the power of 
a creditor with a judicial lien. The question arises, however, as to 
whether this standard includes that of a judgment creditor. The 
answer to that question is particularly important because section 
6323 of the Internal Revenue Code provides that a Federal tax lien 
is not valid “‘against any mortgagee, pledgee, purchaser, or judgment 
creditor until notice thereof has been filed” in the appropriate office. 

As a result of several recent decisions, it would appear that the 
courts are of the view that the trustee does not have the status of a 
judgment creditor for purposes of section 6323. The direction of 
judicial thinking is discernible from the decisions in United States v. 
Gilbert Associates, Inc. (345 U.S. 361 (1953)) and United States v. 
Acri (348 U.S. 211 (1955)). In Gilbert, the court upheld the validity 
of the Federal tax lien against a prior lien which under New Hamp- 
shire law was given the status of a judgment. In Acri the court 
similarly upheld the Federal tax lien against a prior attachment lien 
which under the law of Ohio was deemed to be “an execution in 
advance.” The rationale of the court’s decisions is that a uniform 
application of the Federal tax law requires that the term ‘‘judgment 
creditor” be defined in the “usual conventional sense of a judgment 
of a court of record’? which is common to all States (United States v. 
(Gilbert, supra, at 364). 

Although these cases did not involve the interrelationship of the 
Internal Revenue Code with the Bankruptcy Act, the limitation of 
the term “judgment creditor” to one holding a judgment of a court of 
record was subsequently extended to the application of section 70c. 
In Brust v. Sturr (237 F. 2d 135 (1956)), the Second Circuit on the 
basis of the Gilbert case reversed the position which it had previ- 
ously taken in United States v. Sands (174 F. 2d 384 (1949)), and held 
that the trustee was not a judgment creditor within section 3672 of 
the Revised Statutes (now sec. 6323 of the Internal Revenue Code). 


59015°—59 H. Rept., 86-1, vol. 5 39 
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This view had already been taken by the Sixth Circuit in Jn re Taylor- 
craft Aviation Corporation (168 F. 2d 808 (1948)), and by the Ninth 
Circuit in United States v. England (226 F. 2d 205 (1955)). 

The effect of these decisions is that the Federal Government’s un- 
recorded tax lien prevails over the rights of the trustee under section 
70c. This would appear to be contrary to the legislative purpose 
which gave the trustee all the rights of an ideal judicial lien creditor. 
Prior to 1950 the trustee was given the status of a judicial lien creditor 
as to all property coming into the possession of the bankrupt court. 
As to all other property, he was given the rights of a judgment creditor 
holding an execution returned unsatisfied. In 1950 the distinction 
which turned on possession was eliminated and the trustee was simply 
given the rights of a judicial lien creditor. The House report which 
accompanied the bill indicates that the purpose of Congress was not 
to contract but rather to expand the rights of the trustee under sec- 
tion 70c. The report states that the amendment to section 70c— 


has been placed in the bill for the protection of trustees in 
bankruptcy as correlative to the amendment to section 60, 
and also to simplify, and to some extent expand, the general 
expression of the rights of trustees in bankruptcy (H. Rept. 
1293, 81st Cong., 2d sess., p. 7 (1949)). 


As a matter of general law the holder of a lien by legal proceedings 
has greater rights than a judgment creditor who usually has no rights 
in the personal property of the debtor by virtue of his judgment. 
Even as to real property it is frequently necessary for the judgment 
creditor to take further action after judgment to create a lien. It 
would seem anomalous to allow judgment creditors to prevail over 
secret tax liens and to deny that right to a judicial lien holder. As 
against liens and transfers other than Federal tax liens, it has gen- 
erally been held that a trustee in bankruptcy does have the rights of 
a judgment creditor. See, e.g., McKay v. Trusco Finance Co. (198 
F. 2d 431 (5th Cir. 1952)); Sampsell v. Straub (194 F. 2d 228 (9th 
Cir. 1951), cert. denied, 343 U.S. 927 (1952)). 

In order to assure that the trustee will have the status of a judgment 
creditors vis-a-vis a Federal tax lien, section 6 of H.R. 7242 specifi- 
cally provides that a trustee shall have the rights and powers of— 


a creditor who obtained a judgment against the bankrupt 
upon the date of bankruptcy, whether or not such a creditor 
exists. 


The question of whether the higher standing given the trustee by 
the 1950 amendment includes lesser rights has been raised in another 
context. Prior to 1950 the trustee specifically had the rights of a 
judgment creditor holding an execution returned unsatisfied insofar 
as property not coming within the custody of the court was concerned. 
It is now feared, however, that the trustee may be denied remedies 
which under State law are available only to creditors holding execu- 
tions returned unsatisfied. Since the trustee often gains title to 
property the extent and location of which is unknown to him, he may 
wish to resort to discovery proceedings. Yet in some States, if the 
trustee does not have the rights of a judgment creditor holding an 
execution returned unsatisfied, such proceedings are not available to 
him under State law. In order to assure that the trustee is given the 
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rights and powers of a judgment creditor holding an execution re- 
turned unsatisfied, section 6 of this bill specifically grants those rights 
and powers to him. 

If a security transaction or other transfer involving a debtor’s 
property is valid in part against creditors whose rights and powers 
are conferred upon the trustee by the proposed amendment, it seems 
clear that it should be valid to the same extent against the trustee. 
While nothing in the proposed or existing legislation empowers the 
trustee to invade interests that no creditor described in the new 
version of the “strong-arm” clause could have reached, it has been 
thought advisable not to leave this limitation in the realm of inference. 
Thus, a security transaction involving property located in more than 
one county or State may be perfected against creditors having the 
rights conferred upon the trustee by the proposed subdivision, only in 
respect to the property located in one of the jurisdictions. The se- 
curity transfer would remain valid against the trustee under the pro- 
posed section 70c insofar as property in the one jurisdiction is covered 
In like manner, a security transaction duly perfected as to one kind 
of property but not as to another, or valid to the extent of only a part 
of the consideration given, would remain valid pro tanto against the 
trustee so far as this subdivision would apply. 

Section 70c expressly confers upon the trustee a variety of legal 
positions. Related to State and Federal law those positions carry 
with them a substantial number of rights. To exercise an effective gen- 
eral levy upon the property of the bankrupt, the trustee must be allowed 
to bring to bear upon each party or transaction whichever of his 
rights may be necessary. However, it would seem improper to allow 
him to occupy inconsistent or repugnant positions with reference to a 
particular party or transaction. Nevertheless, having chosen a posi- 
tion with respect to one set of circumstances, the trustee as a repre- 
sentative of all of the creditors of the bankrupt should not be barred 
from asserting a different position in other circumstances. The 
proposed section 70c therefore contains what has been called a 
chameleon clause, safeguarding the trustee’s right to take inconsistent 
positions with respect to different parties, remedies or transactions. 

As rewritten in H.R. 7242, section 70c presents a clearer and more 
complete expression of basic bankruptcy policy. 

In the course of remedying the major problems to which this bill is 
directed, a number of clarifying amendments were made to involved 
and related sections of the act. A brief explanation of these may 
be helpful. 

(1) Section 64a(5).—In amending section 64a(5) the word “debts” 
was modified by the phrase “‘other than for taxes.” Section 64a(4) 
expressly creates a priority for taxes. Since the term “debts,” apart 
from any consideration of legislative purpose in a particular context, 
includes all liabilities, there is an apparent overlap between sections 
64a(4) and 64a(5). By modifying the term “debts” to exclude taxes, 
the ambiguity is eliminated. 

(2) Section 67b expresses the general policy in bankruptcy of recog- 
nizing the validity of statutory liens. This policy is, of course, quali- 
fied by section 67c¢ which invalidates liens that are essentially disguised 
priorities. In order to clarify the interrelationship between the two 
subdivisions, the language “and except as otherwise provided in sub- 
division c of this section’”’ is inserted in the first sentence of present 
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section 67b. Since landlords’ liens are expressly invalidated under 
the proposed section 67c, the term “landlords” has been deleted 
from among the enumerated liens in 67b. In the interest of clarity 
the substance of the last sentence of subdivision b has been deleted 
and instead inserted as a proviso in section 67¢(1)(B). 

(3) Section 577.—Another aspect of the broad problem of statutory 
tax liens in bankruptcy is raised by the conflicting interpretations 
placed upon section 57j. That subdivision provides that debts owing 
to any governmental unit as a penalty or forfeiture shall not be 
allowed, except for the amount of the pecuniary loss and reasonable 
costs with interest incurred by the Government in connection with 
the penalty or forfeiture. Since the purpose of a penalty is to punish 
the wrongdoer, that purpose is in no way furthered by permitting a 
penalty assessed against the bankrupt to be allowed against the bank- 
rupt’s estate. As a charge against the estate, it is the bankrupt’s 
creditors and not the bankrupt who is punished thereby. 

The question arises, however, as to the applicability of section 57] 
when the penalty is secured by a ng oy lien. In Grimland v. 
United States (206 F. 2d 599 (1953)), the Tenth Circuit held that 
where a penalty was secured "od a fe, the penalty was enforceable 
against the estate. A contrary result has been reached by a number 
ot district courts (/n re Lykens Hosiery Mills, Ine., 141 F. Supp. 895 
(S.D.N.Y. 1956); In re Hankey Baking Co., 125 F. Supp. 673 (W.D. 
Pa. 1954)). 

In order to resolve this conflict in a manner consistent with the 
theory of punishment, section 2 of this bill inserts the words ‘whether 
or not secured by lien” in section 57j. With the addition of this 
language section 57j specifically disallows debts for penalties regard- 
less of whether they are secured or unsecured. It appears to the 
committee that the question of whether a penalty is secured or 
unsecured is irrelevant to the basic policy involved. 

Insofar as a lien securing a penalty is invalidated by 57j, as amended, 
it would be eligible to be preserved for the benefit of the estate under 
section 67¢(2). However, a lien preserved for the estate benefits only 
unsecured creditors. Yet there is no reason in the policy of the act 
why junior lien holders should be bypassed in these circumstances. 
Accordingly section 67c(4) in H.R. 7242 provides that where a 
penalty not allowable under subdivision j of section 57 is secured by 
a lien, the portion of the lien securing such penalty shall not be 
eligible for preservation under subdivision ec. 

The committee believes that this bill represents an effective and 
equitable solution to a number of problems which are creating un- 
desirable conditions in the commercial community. Accordingly the 
committee commends H.R. 7242 to the House for favorable action. 


ORGANIZATIONAL SUPPORT 


This bill has been endorsed by the following organizations as well 
as a large number of local groups: National Bankruptcy Conference, 
American Bar Association, Illinois State Bar Association, American 
Bankers Association, New York State Bankers Association, and 
Pennsylvania Bar Association. 
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COMMUNICATIONS FROM THE JUDICIARY AND EXECUTIVE 


ADMINISTRATIVE OFFICE OF THE U.S. Courts, 
Washington, D.C., April 15, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear ConGRESSMAN CELLER: At the meeting of the Judicial 
Conference of the United States last month, its Committee on Bank- 
ruptcy Administration recommended that a bill, H.R. 5195, which is 
now pending before Subcommittee No. 4 of the House Judiciary 
Committee, be amended by inserting as clause (3) of subsection c of 
section 67 of the Bankruptey Act (11 U.S.C. 107¢(3)) the following: 

“(3) Every tax lien on personal property not accompanied by 
possession shall be postponed in payment to the debts specified in 
clauses (1) and (2) of subdivision (a) of section 64 of this Act and to 
all liens indefeasible in bankruptcy.” 

This amendment to the bill would preserve the present position of 
the costs of administration and wages and at the same time enable 
valid contractual liens such as chattel mortgages, conditional sales 
contracts, trust receipts, and the like to retain their position ahead of 
tax liens on personal property not accompanied by possession. 

If this amendment is made the present clause (3) should be re- 
numbered (4) and the present clause (4) renumbered (5). 

The Judicial Conference approved the above amendment to H.R. 
5195 and recommended the passage of the bill as so amended. 

Sincerely yours, 
W. L. Exits, Acting Director. 


(Nore.—H.R. 5195 was introduced in the 85th Congress and was substantially 
the same as H.R. 7242, exce pt for the amendment proposed by the Judicial 
Conference and the ame .ndment to sec. 57j.) 





Treasury DEPARTMENT, 
Washington, March 5, 1959. 
Hon. EMaNnvueEt CELLER, 
Chairman, Committee on the Judiciary, 
U.S. House of Representatives, 
Washington, D.C. 

My Dear. Mr. CuarrMan: This is in reference to your letter of 
February 10, 1959, inviting this Department to submit its views on 
H.R. 4158, a bill to amend certain sections of the Bankruptey Act. 

One of the major features of the bill would provide that a statutory 
lien would not be enforceable against a trustee in bankruptcy unless 
it was enforceable against a bona fide purchaser from the bankrupt. 
While the bill does not make it clear whether the statutory tax liens 
of the Federal Government would be included in the proposed treat- 
ment, a serious question is raised as to the effect of the proposal on 
the collection of Federal tax liabilities in bankruptcy cases. Under 
present law, as interpreted by the courts, a statutory tax lien is 
enforceable against a trustee in bankruptcy even though it is not 
enforceable against a bona fide purchaser unless recorded. Therefore, 
should the statutory tax liens come within the purview of the proposed 
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legislation, there would be important adverse effect on the status of 
tax claims of the Federal Government. 

The proposed invalidation of statutory liens against a trustee in 
bankruptcy unless enforceable against a bona fide purchaser would 
have important implications for the status of statutory tax liens both 
on real property and on personal property. Under present law, 
a statutory tax lien on real property has priority over general adminis- 
trative expenses of the trustee in bankruptcy and over certain wage 
claims. Statutory tax liens on personal properiy under present law 
are effective after administrative expenses and wage claims but gen- 
erally have priority over State taxes. If the bill would apply to 
statutory tax liens, it would render these liens invalid and unenforce- 
able, as such, in the bankruptcy proceeding. As a consequence, the 
tax claims of the Federal Government would, under section 64 of the 
Bankruptcy Act, be subordinated to general expenses of administra- 
tion and certain wage claims, and then would be required to share 
equally with the tax claims of State and local governments. 

This type of proposal is one of a number which have been made 
in recent years designed to reduce in priority or wipe out Federal 
tax liabilities in bankruptcy situations. If adopted, such a proposal 
would impair the position of the Federal Government as an involun- 
tary creditor in the assertion and collection of its just claims for unpaid 
taxes. In many if not most instances, the overhanging tax liabilities 
in bankruptcy situations represent, primarily, not the income taxes 
of the bankrupt, but rather withholding and excise taxes which have 
been collected from other persons and which the bankrupt has been 
required by law to hold in trust for the Government. The proposal 
if applicable to Federal statutory tax liens would necessarily affect 
the attitude which the Government would have to take toward hard- 
pressed taxpayers consistent with the prudent stewardship of the 
revenues. Such proposals also involve the danger of inviting abuse 
whereby some taxpayers might find in bankruptcy proceedings a 
facile means of sloughing off their unpaid tax liabilities. 

Another feature of the bill would modify established procedure 
in the treatment of governmental claims in bankruptcy situations 
for tax penalties. Under existing law, debts to the Federal, State, 
or municipal governments as a penalty or forfeiture are disallowed 
as claims in bankruptcy, except where secured by lien. Where a 
lien is obtained for debts on account of penalty or forfeiture along 
with taxés or interest on the combined liability, the claim is allowed, 
as sustained by the courts in Grimland v. United States (206 Fed. (2d) 
599 (1953)). The bill would, therefore, have the effect of overruling 
the decision in the Grimland case. The result would be to disallow 
by statute the portion of a claim asserted by a governmental unit in 
bankruptcy situations, attributable to a penalty or forfeiture or 
interest thereon, even though such liability was secured by lien. 
This proposed modification would have a detrimental effect on the 
position of the Treasury Department in administering the tax laws 
and in collecting the just claims of the Government in these cases. 

Under the circumstances, the Department is opposed to the enact- 
ment of H.R. 4158. There is attached a technical memorandum 
which comments on various aspects of the bill in greater detail. 





rer err ce ete 


STATUTORY LIENS AND THE POWERS OF THE TRUSTEE 15 


The Bureau of the Budget has advised the Treasury Department 
that there is no objection to the presentation of this report. 
Sincerely yours, 
Davin A. Linpsay, 
Assistant to the Secretary. 


(Notr.—H.R. 4158 was the predecessor in the 86th Cong. of H.R. 7242. It 
differs substantively only in that it did not contain sec. 2 of H.R. 7242. However, 
the first full paragraph on the last page of the Treasury Department’s letter states 
its position on the problem dealt with in that section.) 


H.R. 4158, A BILL TO AMEND CERTAIN SECTIONS OF THE 
BANKRUPTCY ACT 


While the United States is not specifically mentioned in 
most of the sections of this bill, courts have sometimes 
been of the opinion that the rights of the United States were 
adversely affected by general provisions of that act. In 
view of those opinions, passage of H.R. 4158 might seriously 
affect or at least create confusion concerning the collection 
of Federal tax liabilities in bankruptcy cases. 

This bill in the first section provides that “statutory lien” 
shall mean a lien arising solely by force of statute upon speci- 
fied circumstances or conditions, but that no lien created by 
an agreement to give security shall be considered a statutory 
lien, even though the agreement is wholly dependent upon a 
statute for its validity. ‘The bill goes on to provide that a 
statutory lien, thus defined, shall be invalid against a 
trustee in bankruptcy if, at the date of bankruptcy, it was not 
enforcible against a bona fide purchaser from the bankrupt. 
Finally, the bill provides that a trustee in bankruptcy shall 
have the rights and powers of a creditor who had obtained a 
judgment against the bankrupt and had execution returned 
unsatisfied at the date of bankruptcy. The bill also contains 
other provisions with which we are less concerned. 

The definition of statutory lien given in the proposed 
section 1(29a) of the Bankruptcy Act would permit State 
legislatures to relieve the holders of liens created by agree- 
ments to give security from traditional requirements concern- 
ing security transactions but would drastically limit the 
power of those same legislatures to protect noncontract 
creditors. In the absence of any showing that contract 
creditors are a more deserving group or more in need of 
special legislation than noncontract creditors, this feature 
seems greatly to weaken any argument that the Treasury 
should favor this bill for the sake of equity despite any 
impairment of the Federal revenue. 

For many years the Federal internal revenue laws, now 
including section 6323 of the Internal Revenue Code of 1954, 
have followed the recording laws of numerous States in 
distinguishing sharply between general creditors and pur- 
chasers with respect to the effect of matters not discoverable 
by a search of the public records. Especially with respect 
to real property this distinction scems to be based on a 
solid foundation, in view of the widespread custom of 
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searching land titles. The long-established and strongly 
based policy of these statutes should not be undermined 
by an amendment of another statute. The proposed 
section 67c(1)(B) of the Bankruptcy Act would go far in 
this direction. 

The trustee in bankruptcy is, of course, an important 
claimant with respect to expenses of administration. The 
Federal tax liens asserted in bankruptcy cases are mostly 
for employment taxes shown on the bankrupt taxpayer’s 
own books and records which pass to the trustee in bank- 
ruptcy as part of the estate which he administers. There- 
fore, the trustee’s dependence on the public records is much 
less than that of an ordinary bona fide purchaser. Income 
tax liabilities not clearly disclosed by the books of the tax- 
payer rarely have been assessed before bankruptcy and 
therefore seldom are supported by liens. 

The bill contains technical difficulties. For example, the 
cross-reference between section 64 and section 67e of the 
act, as amended by the bill, is confusing. It would seem 
to be better simply to provide in section 67¢ that the inval- 
idation or preservation of a lien would not adversely affect 
any priority under section 64 and to broaden each clause of 
section 64 to the extent desired, if any. 

The provision that the trustee shall have the rights and 
powers of a judgment creditor holding an execution returned 
unsatisfied might revive the former conflict between the cir- 
cuits as to whether a trustee in bankruptcy was protected 
by the provisions of the internal revenue laws now contained 
in section 6323 of the Internal Revenue Code. 

Any extension of the effect of that section should be by 
express amendment of the Internal Revenue Code itself. In 
considering any such amendment, a comparison should be 
made of the trustees in bankruptcy with other classes, such 
as fiduciaries administering estates not eligible for adminis- 
tration in bankruptcy. 


OBJECTIONS OF THE TREASURY DEPARTMENT 


To simplify an evaluation of the objections raised by the Treasury 
Department, those objections are summarized and answered below: 

Objection No. 1—The Treasury Department asserts that the bill 
does not make it clear whether statutory tax liens of the Federal 
Government are to be subjected to the bona fide purchaser test of 
section 67c¢(2). 

Answer. The proposed section 67c(2) specifically applies to “every 
statutory lien which is not perfected or enforceable at the date of 
bankruptcy against one acquiring the rights of a bona fide purchaser 
from the debtor on that date * * *’ [Emphasissupplied.] It should 
not be necessary for the Congress to have to state in a statute that 
when it speaks of “every statutory lien” it means to include statutory 
tax liens of the Federal Government. The phrase “every statutory 
lien” clearly and unequivocally includes tax liens of the Federal 
Government. 

Objection No. 2.—The Treasury Department points out that a 
statutory lien which is not enforceable against a bona fide purchaser 
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unless recorded is under present law enforceable against the trustee 
in bankruptcy. The Department then maintains that if such a lien 
is also to be made invalid against the trustee, there will be an adverse 
effect on the status of Federal tax claims. 

Answer. The objection contains its own answer. To protect itself 
completely from subsequent bona fide purchasers and trustees in 
bankruptey, the Treasury Department need only comply with sec- 
tion 6323 of the Internal Revenue Code which simply requires a notice 
of lien to be filed in the appropriate office. Certainly this require- 
ment is consistent with the concept of fairness which is implicit in 
recording. 

Moreover, the notice which the Treasury Department would have 
to file to meet the bona fide purchaser test is the same notice which the 
Government would have to file if it is to protect itself from the asser- 
tion of his rights as a judgment creditor. The standing of a judgment 
creditor is one which the trustee was intended to have from 1910 on- 
ward and which is expressly conferred upon him by the amendment to 
section 70¢ in this bill. 

Objection No. 3.—The Department is opposed to the provision of 
this bill disallowing as against the trustee that portion of a lien 
which is attributable to a penalty. 

Answer. Section 57j, in its present form, disallows penalties 
against the bankrupt estate. The rationale of this provision is that 
the purpose of a penalty is to penalize the wrongdoer. Imposed 
against the bankrupt estate, it penalizes not the wrongdoer but his 
creditors. There is not the slightest doubt under present law that an 
unsecured penalty is not allowable against the estate. There is no 
reason, nor does the Treasury Department advance one, why a 
penalty should be treated differently solely because it happens to be 
secured by a lien. 

CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the House of Repre- 
sentatives, there is printed below in roman existing law in which no 
change is proposed by enactment of the bill as here reported; matter 
proposed to be stricken by the bill as here reported is enclosed i 
black brackets; new language proposed by the bill as here reported is 
printed in italie: 


SECTION 1 oF THE BANKRUPTCY AcT 
* * & * * k 


(29) “States’’ shall include the Territories and possessions to which 
this Act is or may hereafter be applicable, Alaska, and the District of 
Columbia; 

(29a) “Statutory lien” shall mean a lien arising solely by force of 
statute upon specified circumstances or conditions, but shall not include 
any lien provided by or dependent upon an agreement to give security, 
whether or not such lien is also provided by or is also dependent upon 
statute, and whether or not the agreement or lien is made fully effective 
by statute. 


* 
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Section 57j or THE BanKRuptcy Act 


* * * * * + 


j. Debts , whether or not secured by len, owing to the United 
States * * * 


Section 64a(5) oF THE BaNKRupTcy ACT 
* * om * ok * * 


[(5) debts owing to any person, including the United States, who 
by the laws of the United States is entitled to priority, and rent owing 
to a landlord who is entitled to priority by applicable State law: 
Provided, however, That such priority for rent to a landlord shell be 
restricted to the rent which is legally due and owing for the actual 
use and occupancy of the premises afiected, and which accrued within 
three months before the date of bankruptcy.] 

(5) debts other than for taxes owing to any person, including the United 
States, who by the laws of the United States is entitled to priority, and rent 
owing to a landlord who is entitled to priority by applicable State law or 
who is entitled to priority by paragraph (2) of subdivision c of section 67 
of this Act: Provided, however, That such priority for rent to a landlord 
shall be restricted to the rent which is legally due and owing for the actual 
use and occupancy of the premises affected, and which accrued within 
three months before the date of bankruptcy. 


Section 67b oF THE BaNKRuptcy Act 

a. * * * 

{b. The provisions of section 60 of this Act to the contrary not- 
withstanding, statutory liens in favor of employees, contractors, me- 
chanics, landlords, or other classes of persons, and statutory liens for 
taxes and debts owing to the United States or to any State or any 
subdivision thereof, created or recognized by the laws of the United 
States or of anv State, may be valid against the trustee, even though 
arising or perfected while the debtor is insolvent and within four 
months prior to the filing of the petition initiating a proceeding under 
this Act by or against him. Where by such laws such liens are required 
to be perfected and arise but are not perfected before bankruptcy, 
they may nevertheless be valid, if perfected within the time permitted 
by and in accordance with the requirements of such laws, except that 
if such laws require the liens to be perfected by the seizure of the 
property, they shall instead be perfected by filing notice thereof with 
the court.] 

b. The provisions of section 60 of this Act to the contrary notwithstand- 
ing and except as otherwise provided in subdivision c of this section, statu- 
tory liens in favor of employees, contractors, mechanics, or any other class 
of persons, and statutory liens for taxes and debts owing to the United 

tates or to any State or any subdivision thereof, created or recognized by 
the laws of the United States or of any State, may be valid against the 
trustee, even though arising or perfected while the debtor is insolvent and 
within four months prior to the filing of the petition initiating a proceeding 
under this Act by or against him. 
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SEcTION 67c OF THE BANKRUPTCY ACT 


[c. Where not enforced by sale before the filing of a petition 
initiating a proceeding under this Act, and except where the estate 
of the bankrupt is solvent: (1) though valid against the trustee under 
subdivision b of this section, statutory liens, including liens for taxes 
or debts owing to the United States or to any State or any subdivision 
thereof, on personal property not accompanied by possession of such 
property, and liens, whether statutory or not, of distress for rent shall 
be postponed i in payment to the debts specified i in clauses (1) and (2) 
of subdivision a of section 64 of this Act and such liens for wages or 
for rent shall be restricted in the amount of their payment to the 
same extent as provided for wages and rent respectively in subdivision 
a of section 64 of this Act; and (2) the provisions of subdivision b of 
this section to the contrary notwithstanding, statutory liens created 
or recognized by the laws of any State for debts owing to any person, 
including any State or any subdivision thereof, on personal property 
not accompanied by possession of, or by levy upon or by sequestra- 
tion or distraint of, such property, shall not be valid against the trustee: 
Provided, however, That so much of clause (1) of this subdivision ¢ 
as restricts liens for wages and rent and clause (2) of this subdivision ¢ 
shall not apply in proceedings under chapter X of this Act, unless an 
order shall be entered therein directing that bankruptcy be proceeded 
with, or in proceedings under section 77 of this Act. The court may 
on due notice order so much of any lien in excess of the restricted 
amount under clause (1) and any lien invalid under clause (2) of this 
subdivision ¢ to be preserved for the benefit of the estate and, in any 
such event, such lien for the excess and such invalid lien, as the case 
may be, shall pass to the trustee.] 

c(1). The following liens shall be invalid against the trustee: 

(A) every statutory lien which first becomes effective upon the 
insolvency of the debtor, or upon distribution or liquidation of his 
property, or upon execution against his property levied at the instance 
of one other than the lienor; 

(B) every statutory lien which is not perfected or enforcible at 
the date of bankruptcy against one acquiring the rights of a bona fide 
purchaser from the debtor on that date, whether or not such purchaser 
exists: Provided, That where a statutory lien is not invalid at the dat. 
of bankruptcy against the trustee under subdivision ¢ of section 70 of 
this Act and is required by applicable lien law to be perfected in order 
to be valid against a subsequent bona fide purchaser, such a lien may 
nevertheless be valid under this subdivision if perfected within the time 
permitted by and in accordance with the requirements of such law: 
And provided further, That if applicable len law requires a lien 
valid against the trustee under section 70, subdivision c, to be perfected 
by the seizure of property, it shall instead be perfe cted as permitted 
by this subdivision c of section 67 by filing notice thereof with the 
court; 

(C) every statutory lien for rent and every lien of distress for rent, 
whether statutory or not. A right of distress for rent which creates 
a security interest in property shall be deemed a lien for the purposes 
of this subdivision ec. 

(2) The court may, on due notice, under any of the aforesaid liens 
invalidated against the trustee to be preserved for the benefit of the estate 
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and in that event the lien shall pass to the trustee. A lien not preserved 
for the benefit of the estate but invalidated against the trustee shall be 
invalid as against all liens indefeasible in bankruptcy, so as to have the 
effect of promoting liens indefeasible in bankruptcy which would other- 
wise be subordinate to such invalidated lien. Claims for wages, taxes, 
and rent secured by liens hereby invalidated or preserved shall be respec- 
tively allowable with priority and restricted as are debts therefor entitled 
to priority under clauses (2), (4), and (5) of subdivision a of section 64 
of this Act, even though not otherwise granted priority. 

(3) Every tax lien on personal property not accompanied by posse — 
shall be postponed in payment to the debts specified in clauses (1) and ( 
of subdivision (a) of section 64 of this Act, and to all liens inde ‘oasible 
in bankruptcy. 

(4) Where a penalty not allowable under subdivision 7 of section 57, 
is secured by a lien, the portion of the lien securing such pe nalty shall not 
be eligible for pre servation under this subdivision c. 

(5) This subdivision e shall not apply to liens enforced by sale be fore 
the filing of the petition, nor to liens against property set aside to the 
bankrupt as exempt, nor to liens against property abandoned by the trustee 
or unadministered in bankruptcy for any reason and shall not apply in 
proceedings under section 77 of this Act, nor in proceedings under chapter 
X of this Act unless an order has been entered directing that bankruptcy 
be proceeded with. 


(1) * * * 
Section 70 or THE BANKRUPTCY ACT 
*x* * * 
a. 
b. e-F @ 


[c. The trustee may have the benefit of all defenses available to 
the bankrupt as against third persons, including statutes of limitation, 
statutes of frauds, usury, and other personal defenses; and a waiver 
of any such defense by the bankrupt after bankruptcy shall not bind 
the trustee. The trustee, as to all property, whether or not coming 
into possession or control of the court, upon which a creditor of the 
bankrupt could have obtained a lien by legal or equitable proceedings 
at the date of bankruptcy, shall be deemed vested as of such date 
with all the rights, remedies, and powers of a creditor then holding 
a lien thereon by such proceedings, whether or not such a creditor 
actually exists. ] 

c. The trustee may have the benefit of all defenses available to the 
bankrupt as against third persons, including statutes of limitation, 
statutes of frauds, usury, and other personal defenses; and a waiver of 
any such defense by the bankrupt after bankruptcy shall not bind the 
trustee. The trustee shall have as of the date of bankruptcy (without the 
benefit of any fiction of relation back prior to bankruptcy and without 
any added rights of a creditor extending credit at an earlier date) the 
rights and powers of: (1) a creditor who obtained a judgment against the 
bankrupt upon the date of bankruptcy, whether or not such a creditor 
exists, (2) a creditor who upon the date of bankruptcy obtained an execu- 
tion returned unsatisfied against the bankrupt, whether or not such a 
creditor exists, and (8) a creditor who upon the date of bankruptcy ob- 
tained a lien by legal or equitable proceedings upon all property, whether 
or not coming into possession or control of the court, wpon which a creditor 
of the bankrupt upon a simple contract could have obtained such a lien, 
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whether or not such a creditor exists. If a transfer is valid in part against 
creditors whose rights and powers are conferred upon the trustee under 
this subdivision, it shall be valid to a like extent against the trustee. In 
cases where repugnancy or inconsistency exists with reference to the 
rights and powers in this subdivision conferred, the trustee may elect 
which rights and powers to exercise with reference to a particular party, 
a particular remedy or a particular transaction, without prejudice to his 
right to maintain a different position with reference to a different party, 
a different remedy or a different transaction. 


d.*** 
O 








